Court File No. T-2169-16

FEDERAL COURT
CERTIFIED CLASS PROCEEDING

BETWEEN:

GARRY LESLIE MCLEAN, ROGER AUGUSTINE,
CLAUDETTE COMMANDA, ANGELA ELIZABETH SIMONE SAMPSON,
MARGARET ANNE SWAN AND MARIETTE BUCKSHOT

Plaintiffs

-and -
HER MAJESTY THE QUEEN IN RIGHT OF CANADA
as represented by THE ATTORNEY GENERAL OF CANADA
Defendant

SETTLEMENT AGREEMENT




WHEREAS:

A. On July 31, 2009, the Plaintiffs filed a putative class action in the Manitoba
Court of Queen’s Bench bearing Court File No. Cl 09-01-62181, McLean et al
v. Attorney General of Canada. An Amended Statement of Claim was filed on
November 24, 2009. ‘

B. In May 2016, Class Counsel were retained by the Plaintiffs. A Fresh Statement
of Claim was filed on November 17, 2016 in the Manitoba Court of Queen’s
Bench bearing Court File No. 09-01-62181. Concurrently, on December 15,
2016, the Plaintiffs filed a Statement of Claim in the Federal Court bearing
Court File No. T-2169-16, McLean et al v HMTQ.

C. Both the Federal Court action and the Manitoba Court of Queen’s Bench action
seek compensation and other benefits for students who attended Federal

Indian Day Schools.

D. Indigenous students across Canada were required to attend schools, including
Indian Day Schools, after 1920. Federal Indian Day Schools were established,
funded, controlled, and managed by Canada. Certain abuses were committed
against and harms were suffered by students‘att"ehding Indian Day Schools.
These students were not included in the 2006 Indian Residential School

Settlement.

E. The Federal Court action was certified as a class proceeding by order of the
Federal Court dated June 21, 2018.

F. On November 30, 2018, the Parties entered into an Agreement in Principie

with respect to the settlement of the Federal Court Class Action.

G. The Parties intend there to be a fair, comprehensive and lasting settlement of

claims related to Indian Day Schools, and further desire the promotion of



healing, education, commemoration, and reconciliation. They have negotiated
this Settlement Agreement with these objectives in mind.

H. Subject to the Settlement Approval Order and the expiry of the Opt Out Period
without the Opt Out Threshold having been met or waived by the Defendant,
the claims of the Survivor Class Members and Family Class Members, save
and except for the claims of Survivor Class Members who have opted out of
the class before the end of the Opt Out Period, shall be settled on the terms

contained in this Agreement.

NOW THEREFORE in consideration of the mutual agreements, covenants, and

undertakings set out herein, the Parties agree as follows:

INTERPRETATION
1.01 Definitions
In this Agreement, the following definitions apply:

“Advisory Committee” means the Advisory Committee as described in the

Legacy Fund Distribution Plan;

“Agreement in Principle” means the Agreement in Principle dated November 30,
2018 attached hereto as Schedule A;

“Application” means an application for compensation by a_Ciaimanf to the Claims
Administrator by a Survivor Class Member or his or her Estate Executor including

related documentation;

“Approval Order” or “Settlement Approval Order” means the order or orders of



the Federal Court approving this Settlement Agreement.

“Business Day” means a day other than a Saturday or a Sunday or a day observed
as a holiday under the laws of the Province or Territory in which the person who
needs to take action pursuant to this Agreement is situated or a holiday under the

federal laws of Canada applicable in the said Province or Territory;

“Canada” means Her Majesty the Queeh in Right of Canada, the Attorney General
of Canada, and their legal repfes_entatives, employees, agents, servants,

predecessors, successors, executors, administrators, heirs, and assigns;

“Certification Order” means the order of the Federal Court dated June 21, 2018

certifying this Class Action under the Federal Court Rules, attached as Schedule D;

“Claim” means a claim for compensation made by a member of the Survivor Class
under this Agreement by submitting an Application to the Claims Administrator;

“Claimant” means a member of the Survivor Class who makes a claim by completing

and submitting an Application to the Claims Administrator;

“Claims Deadline” means the date which is one (1‘)"yé'ariafterthe Implementation
Date;

“Claims Administrator” means such entity as may be designated by the Parties
from time to time and appointed by the Federal Court to carry out the duties assigned
to it in this Agreement;

“Claims Process” means the process outlined in this ' Agreement including
Schedule B and related forms, for the submission, assessment, determination and

payment of compensation to Survivor Class Members;

“Class Counsel” means Gowling WLG (Canada) LLP;



“Class Period” means the period from and including January 1, 1920 and ending
on the date of closure of any particular Indian Day School, or the date on which the
management and control of a particular Indian Day School was effectively
transferred from Canada or, if not transferred frbm Canada, the date on which a
written offer of transfer by Canada was not accepted by the affected First Nation or
Indigenous government;

“Court” means the Federal Court unless the context otherwise requires;

“Estate Executor” means the executor, administrator, trustee or liquidator of a

deceased Survivor Class Member's Estate;

“Exceptions Committee” or “Exceptions Committee and its Members” means
the committee established in 11.01 and the persons who are appvointed as members

therein;

“Family Class Member” means all persons who aré a spouse or former spouse,
child, grandchild, or sibling of a Survivor Class Member and the spouse of a child,

grandchild, or sibling of a Survivor Class member;

“Federal Court Class Action” 'meahs the class action certified by thé Federal Court
on June 21, 2018 with the style of cause: Garry Leslie McLean, Rogér Augustine,
Angela Elizabeth Simone Sampson, Margaret Anne Swan and Mariette Lucille
Buckshot v. Canada (Federal Court File No. T-2169-16), or as amended,;

“Federal Indian Day Schools” or “Indian Day Schools” means theiday schools
established, funded, controlled, and managed by Canada during the Class Period
specifically limited to the dates of federal operation associated with each particular

school, as identified in the Indian Day Schools List attached as Schedule K;



“McLean Day Schools Settlement Corporation” or “Corporation” means the Not-
for-Profit Corporation established pursuant to 4.01;

“Implementation Date” means the latest of:

a) thirty (30) days after the expiry of the Opt-Out Period; and

b) the day following the last day on which a member of the Survivor Class or
the Family Class may appeal or seek leave to appea|4the Approval Order;

and

c) fhe date of the final determination of any appeal brought in relation to the
Approval Order; '

“Legacy Fund Distribution Plan” is the plan for the funding of Legacy Projects

attached as Schedule J:

“Legacy Projects” means the projects described in the Legacy Fund Distribution

Plan;

“Notice Plan” means the Notice Plan attached as Séheddle F: |

“Opt Out” means any Class Member who has delivered an Opt Out Form, attached
as Schedule H, to the Claims Administrator within the Opt Out Period thereby
~ excluding him or herself from the provisions of this Settlement Agreement and

subsequent Court Orders;

“Opt Out Period” means the sixty (60) day perio'd’ which c'o'mmences .on the date

that the Federal Court approves this Settlement Agreement;

“Opt Out Threshold” means the Opt Out Threshold set out in 7.02;



“Parties” means the signatories to this Agreement;

“Person Under Disability” means

a) a minor as defined by the legislation of that person's province or territory of

residence; or

b) a person who is unable to manage or make reasonable judgments or
decisions in respect of their affairs by reason of mental incapacity and for

whom a Personal Representative has been appointed;

“Personal Representative” means the person appointed to manage or make
reasonable judgments or decisions in respect of the affairs of a Person Under
Disability;

“Released Claims” ‘means any and all actions or causes of actions that have been
asserted or could have been asserted in relation to an individual’s attendance at an
Indian Day School during the-Class Period, save and except for those claims of
Survivor Class Members who have opted out of this Settlement within the Opt Out

Period;

“Request for Deadline Extension” means a request for an extension of the Claim
Deadline made by a Survivor Class Member in accordance with Schedule ;

“Settlement Agreement’ or “Agreement” means this Agreement and the

Schedules attached hereto;

“Survivor Class Member” means a person, including a Person Under Disability,
who attended an Indian Day School and is described in the Certification Order as a

member of the Survivor Class;



“Third Party Assessor” means the person or persons appointed by the Court to
carry out the duties of the Third Party Assessor as specified in this Agreement and

in the Claims Process.

1.02 No Admission of Liability

This Agreement shall not be construed as an admission of liability by the Defendant.

1.03 Headings

The division of this Agreement into paragraphs, the use of headings, and the
appending of Schedules are for convenience of reference only and do not affect
the construction or interpretation of this Agreement.

1.04 Extended Meanings

In this Agreement, words importing the singular number include the plural and
vice versa, words importing any gender include all genders and words impbrting
persons include . individuals,--partnerships, associations, trusts, unincorporated
organizations, corporations, and governmental auth‘orities.,The term “including”

means “including without limiting the generality of the foregoing?”.

1.05 No Contra Proferentem

The Parties acknowledge that they have reviewed and participated in settling the
terms of this Agreement and they agree that any rule of construction to the effect
that any ambiguity is to be resolved against the drafting Parties is not applicable

in interpreting this Agreement.

1.06 Statutory References

In this Agreement, unless something in the subject matter or context is inconsistent
therewith or unless otherwise herein provided, a reference to any statute is to

that statute as enacted on the date thereof or as the same may from time to time
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have been amended, re-enacted, or replaced and includes any regulations made
thereunder.

1.07 Day For Any Action

Where the time on or by which any action required to be taken hereunder expires
or falls on a day that is not a Business Day, such action may be done on the next

succeeding day that is a Business- Day.

1.08 Final Order

For the burpose of this Agreement, a judgment or order becomes final when the time
for appealing or seek'ing leave to appeal the judgement or order has expired without
an appeal being taken or leave being sought or, in the event that an appeal is taken
or leave to appeal is sought, when such appeal or leave to appeal and such further
appeals as may be taken have been disposed of and the time for further appeal, if

any, has expired.

1.09 Currency

All references to currency herein are to lawful money of Canada.

110 Compensation Inclusive

The amounts payable to Survivor Class Members under this Agreement are inclusive
of any prejudgment or post-judgment interest or other amounts that may be claimed
by Survivor Class Members against Canada for claims arising out of the Federal _Court

Class Action.

111 Schedules

The following Schedules to this Agreement are incorporated into and form part

of this Agreement:



Schedule A

Schedule B

Schedule C
Schedule D

Schedule E
Schedule F
Schedule G

Schedule H

Schedule |

Schedule J

Schedule K

Agreement in Principle, signed November 30, 2018

Claims Process including Harms Grid and Claims Form,

substantially in the form attached
Amended Statement of Claim, Order pending
Certification Order (English and French versions)

Notice of Certification and Settlement Approval Hearing
(long and short forms), substantially in the form attached

Notice Plan (long and short form), substantially in the form
attached

Draft Federal Court Approval Order, substantially in the

form attached
Opt Out Form, substantially in the form attached

Request for Deadline Extension, substantially in the form

attached
Legacy Fund Distribution Plan

Indian Day Schools List, substantially in the form attached

1.12 No Other Obligations

All actions, causes of acﬁon, liabilities, claims, and demands whatsoever of‘ every
nature or kind for damages, contribution, indemnity, costs, expenses, and interest
which any Survivor Class Member or Family Class Member ever had, now has, or
may hereafter have arising in relation to the Federal Couit Class Action against
Canada, whether such claims were made or could have been made in any
proceeding, will be finally settled based on the terms and conditions set out in this
Agreement upon the Implementation Date, and Canada will have no further liability

except as set out in this Agreement.
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1.13 Entire Agreement

This Agreement constitutes the entire agreement among the Parties with respect
to the subj'ect matter hereof and cancels and supersedes any prior or other
understandings and agreements between or among the Parties with respect thereto.
There are no representations, warranties, terms, conditions, undertakings,
covenants or collateral agreements, express, implied, or statutory between or among
the Parties with respect to the subject matter hereof other than as expréssly set

forth or referred to in this Agreement.

1.14 Benefit of the Agreement

This Agreement will enure to the benefit of and be binding upon the Parties and

their respective heirs, Estate Executors, and Personal Representatives.

115 Applicable Law

This Agreement will be governed by and construed in accordance with the laws of the
Province or Territory where the Survivor Class Member or Family Class Member
resides and the laws of Canada applicable therein.

116 Counterparts

This Agreement may be executed in any number of counterparts, each of which will
be deemed to be an original and all of which taken together will be deemed to

constitute one and the same Agreement.

1.17 Official Languages

Canada will prepare a French translation of this Agreement for use at the Settlement
Approval Hearing. As soon as practicable after the execution of this Agreement,
Canada will arrange for the preparation of an authoritative French version. The

French version shall be of equal weight and force at law.
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EFFECTIVE DATE OF AGREEMENT

2.01 Date when Binding and Effective

This Agreement will become binding and effective on and after the Implementation
Date on the Parties and all Survivor Class Members and Family Class Members. The
Approval Order of the Federal Court constitutes approval of this Settlement
Agreement‘by all Survivor Class Members who have not exercised their right to opt

out of the settlement.

2.02 Effective in Entirety

Subject to 2.03, none of the provisions of this Agreement will become effective

unless and until the Federal Court approves this Agreement.

2.03 Legal Fees are Severable

In the event that the Federal Court does not approve the legal fees set out in 13.01
and 13.02 but otherwise approves the Agreement, the provisions of the Agreement
other than 13.01 and 13.02 will come into effect on the Implementation Date. 13.01

and 13.02 will not come into éffect unless and until the Federal Court so orders.

LEGACY FUNDING
3.01

Canada agreeé to provide the amount of two hundred million dqllars
($200,000,000.00) to be used to support Legacy Projects for commemoration,
wellness/healing, and the restoration and preservation of In‘dvigenous languages and

culture.

3.02 Transfer of Monies for the Legacy Fund

The monies described in 3.01 will be paid by Canada to the MclLean Day Schools
12



Settlement Corporation within thirty (30) days after the Implementation Date.

MCLEAN DAY SCHOOLS SETTLEMENT CORPORATION

4.01 Establishing the McLean Day Schools Settlement Corporation

As part of the legacy of Indian Day Schools, the Parties are committed to
implementing a Settlement Agreement that contributes to truth, healing and
reconciliation. The Parties agree that these essential objectives will be supported and
promoted through the funding of Legacy Projects. To this end, the McLean Day
Schools Settlement Corporation (“Corporation”) will be established under the Canada
Not-for-Profit Corporations Act prior to the Implementation Date to promote Legacy

Projects.

4.02 Directors

The first Directors of the Corporation will be appointed by the Parties.

4.03 Responsibilities of Directors

The Directors shall manage and/or supervise the management of the activities and
affairs of the Corporation that will receive, hold, invest, manage, and disburse the
monies described in the Legacy Funding provisions of the Agreement and any other

monies transferred to the Corporation under this Agreement.

4.04 Advisory Committee

In carrying out their responsibilities to fund Legacy Projects the Difectors_ will give
consideration to periodic recommendations and advice from the Day Schools

Advisory Committee described in the Legacy Fund Distribution Plan.
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4.05 Separate Accounts

The Corporation shall not commingle the amounts under 3.01 and 5.01, except as
provided under 5.04.

4.06 Legacy Project Funding

For greater certainty, it is intended that Survivor Class Members and Family Class
Members will be eligible to benefit from the Legacy Projects described in the Legacy
Fund Distribution Plan.

COMPENSATION FOR INDIVIDUAL CLAIMANTS

56.01 Payment to Survivor Class Members

Canada will pay the sum of one billion two hundred and seventy million dollars
($1,270,000,000.00) within thirty (30) days after the Implementation Date to the
McLean Day Schools Settlement Corporation for the purpose of funding the Claims
Administrator to pay Level 1 compensation to Survivor Class Members, as described
in the Claims Process. This sum and any interest earned on this sum will be used to

pay Level 1 compensation.

5.02 Funds Transferred from the McLean Day Schools Settlement Corporation

(1)  The McLean Day Schools Settlement Corporation will, following a request from
the Claims Administrator transfer funds to the Claims Administrator to provide
for payment to Survivor Class Members recewmg Level 1 compensatlon as

described in the Claims Process

(2)  Requests received from the Claims Administrator will be based on the Claims

Administrator’s projected payout of eligible Claims on a monthly basis;

(3)  The McLean Day Schools Settlement Corporation and its Directors will have

no responsibility to verify the accuracy or validity of the amount of any request
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from the Claims Administrator and will be indemnified and saved harmless by
the Claims Administrator in connection with each transfer of funds; and

The McLean Day Schools Settlement Corporation and its Directors will have
no responsibility to verify the accuracy or validity of the amount of any payment
made by the Claims Administrator to an eligible Claimant, and will be
indemnified and saved harmless by the Claims Administrator in connection
with any activity under 10.01 and the Claims Process.

5.03 insufficient Funds for Level 1 Claimants

Should the Claims Administrator advise the Parties that the funds provided by Canada

for Level 1 compensation under 5.01 are insufficient to satisfy Level 1 claims, Canada

will provide additional funding to the Claims Administrator to fund all approved Level

1 claims provided that Canada’s total obligation to fund Level 1 claims shall not
exceed the total sum of one billion four hundred million dollars ($1,400,000,000.00).

5.04 Surplus in Initial Funding of Level 1 Claimants

(1)

(2)

Any amounts paid by Canada to the MclLean Day Schools Settlement
Corporation pursuant 5.01 above, together with all earned interest, that remain
with the Corporation after all Level 1 paymentsrkh‘ave been made will be
reassigned to provide additional funding for Legacy Projects: Transfer of any

surplus in the Level 1 fund at such time will not contravene 4.05 above.

Any amounts, together with all earned interest, that remain with the Claims
Administrator after all Level 1 payments have been made will be transferred to
the McLean Day Schools Settlement Corporation ‘as additional funding for

Legacy Projects.

5.05 Transfer of Funds by Canada

Canada will transfer funds directly to the Claims Administrator to provide for payment

to Survivor Class Members at Levels 2 to 5 compensation, as described in the Claims
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Process.

5.06 Social Benefits

(1)  Canada will make its best efforts to obtain the agreement of the provinces
and territories that the receipt of any payments pursuant to this Agreement
will not affect the quantity, nature or duration of any social benefits or social
assistance benefits payable to a Survivor Class Member pursuant to any

legislation of any province or territory of Canada.

(2) Further, Canada will make its best efforts to obtain the agreement of the
necessary Departments of the Governmént of Canada that the receipt of any
payments pursuant to this Agreement will not affect the quantity, nature or
duration of any social benefits or social assistance benefits payable to a
Survivor Class Member pursuant to any Canadian social benefit programs
including Old Age Security and Canada Pension Plan.

~ IMPLEMENTATION OF THIS AGREEMENT

6.01 The Federal Court Class Action -

"The Amended Statement of Claim-ih the Federal Court Class Actioh is attached as
Schedule C.

6.02 Certification Order

The Certification Order of the Federal Court dated June 21, 2018 is attached as
Schedule D. |

6.03 Federal Court Approval Order

The Parties agree that an Approval Order of this Settlement Agreement will be
sought from the Federal Court substantially in the form attached as Schedule G and
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shall include the following provisions:

(1)

()

(3)

6.04
(1)

(2)

6.05

incorporating by reference this Agreement in its entirety including all
Schedules;

ordering and declaring that the Order is binding on all Survivor Class Members
and Family Class Members, including Persons Under Disability, unless they
have opted out on or before the expiry of the Opt Out Period; and,

ordering and declaring that on the expiry of the Opt Out Period, no Survivor
Class Members save and except those who have opted out on or before expiry
df' the Opt Out Period, and no Family Class Members may commence
proceedings agains't Canada seeking compensation or other relief arising from
or in relation to a Suwivof Class Member's attendance as a student at a
Federal Indian Day School.

Notice Plan

The Parties agree that approval of the Notice Plan, substantially in the form‘
attached as Schedule F, will be soughf from the Federal Court whereby
Survivor Class Members and Family Class Members will be provided with
Notice of the Settlement Approval Order and how they ’may apply for

compensation.

The Parties further agree that the contact information set out in the Notice
Plan will be referenced in the written materials and website information and
that there will be a "1-800" number funded by Canada, which- will provide

scripted information concerning this Settlement.

Funding of the Notice Plan

Canada agrees to fund the implementation of the Notice Plan.
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OPTING OUT

7.01 Right to Opt Out

Survivor Class Members and consequently, related Family Class Members, have the |
right to opt out of the Class Action by completing an Opt Out Form, substantially in
the form attached as Schedule H, and sending such form to the Claims Administrator
no later than sixty (60) days after the Settlement Approval Order.

7.02 Opt Out Threshold

If the number of Survivor Class Members opting out of the Settlement exceeds ten
thousahd (10,000), this Settlement Agreement will be void and the Approval Order
will be set aside in its entirety subject only to the right of Canada, in its sole discretion,
to waive compliance with this provision. Canada has the right to waive compliancé
with this provision within thirty (30) days after the end of the Opt Out Period. For
greater certainty, the Opt Out Threshold does not include Opt Outs filed by Family

Class Members.

PAYMENTS TO ESTATE EXECUTORS OR
PERSONAL REPRESENTATIVES

8.01 Compensation if Deceased

If a Survivor Class Member dies on or after July 31, 2007 and an Application has been
submitted to the Claims Administrator by him or her prior to his or her death, or by his
or her Estate Executor after his or her death, the Estate Executor shall be paid the
compensation to which the deceased Survivor Class Member would have been
entitled under the Claims Process attached as Schedule B, as if he of she had not
died.
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8.02 Person Under Disability

If a Survivor Class Member who submitted an Application to the Claims Administrator
within the Claims Deadline is or becomes a Person Under Disability prior to their
receipt of compensation, the Personal Representative of the Survivor Class Member
will be paid the compensation to which the Survivor Class Member would have been
entitled under the Claims Process attached as Schedule B.

8.03 Canada, Claims Administrator, Class Counsel, Third Party Assessor and
Exceptions Committee and its Members, Held Harmless

Canada,. the Claims Administrator, Class Counsel, Third Party Assessor and the
Exceptions Committee and its Members shall be held harmless from any and all
claims, counterclaims, suits, actions, causes of action, demands, damages, penalties,
injuries, setoffs, judgments, debts, costs, expenses (including without limitation legal
fees and expenses) or other liabilities of every character whatsoever by reason of or
resulting from a payment or non-payment to a Personal Representative, Estate

Executor or estate pursuant to this order.

CLAIMS PROCESS - .-,
9.01 Claims Process ‘

(1) The Claims Administrator will pay compensation to a Survivor Class Member
provided that: ‘

a) the Application is submitted to the Claims Administrator in

accordance with the provisions of this Agreement; -

b) the Application is received by the Claims Administrator prior to the

Claims Deadline or any extension thereof;
c) the Survivor Class Member was alive on July 31, 2007; and

d) an award of compensation has been approved in accordance with
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this Agreement including the Claims Process.

For greater certainty, a Survivor Class Member will only receive

- compensation if he or she attended an Indian Day School during dates of

federal operation associated with each particular school as listed in Schedule
K. .

9.02 Compensation of Survivor Class Members

It is the intention of the Parties that compensation will be paid to Survivor Class

Members who have suffered psychological, physical, and sexual abuse at Indian Day

Schools. The amount of the compensation will be determined in accordance with the

Claims Process attached as Schedule B. For greater certainty, compensation will

only be paid to Survivor Class Members whose Applications have been deemed

eligible for compensation in accordance with the Claims Process, attached as
Schedule B.

9.03 Principles Governingplaims Administration

(1)

()

The Claims Process is intended to beexpéditious, cost-effective, user-friendly
and culturally sensitive. The Claims Administrator will identify and implement
service times for the Claims. Process no later than six months following the

Implementation Date.

The intent is to minimize the burden on the Claimants in pursuing their Cléims
and to mitigate any likelihoad of re-traumatization through the Claims Process.
The Claims Administrator, Third Party Assessor, and the Exceptiqns
Committee and its Members, shall,' in the absence. of reasonéble grouhds to
thei contrary, assume that a Claimant is acting hones'tly‘and in good faith. In
considering an Application, the Claims Administrator, Third Party Assessor,
and Exceptions Committee and its Members, shall draw all reasonable and

favourable inferences that can be drawn in favour of the Claimant, as well as
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resolving any doubt as to whether a Claim has been established in favour of
the Claimant.

9.04 Finality of Decisions

(1) A decision of the Claims Administrator is final and binding upon the Claimant

without any recourse or appeal, except as set out in the Claims Process.

(2) A decision of the Third Party Assessor is final and binding upon the Claimant
and the Claims Administrator without any recourse or appeal, except as set

out in the Claims Process.

9.05 Exceptions Committee |

(1) The Third Party Assessor shall refer an Application to the Exceptions
Committee where the harms described in the Application are not contemplated
in the Harms Grid, as set out in the attached Schedule B, and where, having
regard to the object, intention and spirit of the Settlement, the Third Party
Assessor is of the opinion that the circumstances described by the Cléima‘nt

are exceptional and should be considered for compensation.

(2) In case of a referral of an Application ‘under 9.05(1), the Third Party
Assessor shall forward reasons for. the referral, together with the Application

being referred.

(3) The decision of the Exceptions Committee on such a Claim will be final

and not subject to review.

THE CLAIMS ADMINISTRATOR

10.01 Duties of the Claims Administrator

The Claims Administrator's duties and responsibilitiés include the following:
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a) developing, installing, and implementing systems, forms, information,
guidelines and procedures for processing and making decisions on

Applications in accordance with this Agreement;

b) developing, installing, and implementing systems and procedures for

making payments of compensation in accordance with this Agreement;

c) providing personnel in such reasonable numbers as are réquired for the

performance of its duties, and ‘training and instructing them;

'd)‘ keeping or causing to be kept accurate accounts of its activities and its
administration, preparing such financial statements, reports, and

records as are required by the Court;

e) reporting to the Exceptions Committee on a monthly basis respecting,
i. Applications received and determined;

i. Applicatidﬁs deemed ineligible by reason of the named school -
not appearing on Schedule K, w_hier‘e the Application names the

particular school; and

iii. Applications deemed ineligibie by reason of the Claimant
attending an Indian Day School listed on Schedule K during a
time wholly outside of the dates of federal operation for the

respective Indian Day School;

f) responding to enquiries respecting Application‘s, reviewing
Applications and, with the assistance of the Third Party Assessor,
making decisions in respect of Applications and giving notice of

decisions in accordance with this Agreement;

g) communicating with Claimants in either English or French, as the
22



Claimant elects, and if a Claimant expresses the desire to communicate
in a language other than English or French making best efforts to

accommodate him or her;

h) such other duties and responsibilities as the Court may from time to

time direct.

10.02 Appointment of the Claims Administrator

The Claims Administrator will be appointed by the Court on the recommendation of
the Parties. |

10.03 Appointment of the Third Party Assessor

The Third Party Assessor will be appointed by the Court on the recommendation of
the Parties.

10.04 Costs of Claims Process

The costs of the Claims Proceés including those of the Claims Administrator and the

Third Party Assessor will be paid by Canada.

EXCEPTIONS COMMITTEE

11.01 Exceptions Committee

(1) There shall be an Exceptions Committee appointed by the Court consisting of
four members: a Survivor Class Member, one member of Class Counsel who
participated in the negotiation of this Agreement, one of Canada’s legal
counsel who participated in the negotiation of this Agreement and another
individual agreed to by the Parties, each of whom is herein defined as a

“Member” for the purposes of this Agreement;
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(2)

(3)

(4)

The Exceptions Committee shall endeavour to reach consensus. If consensus
is not possible, the Exceptions Committee shall decide by majority. If majority
cannot be reached, the Member agreed to by the Parties shall cast the
deciding vote.

Any of the four members to the Exceptions Committee may be substituted by
agreement of the Parties.

The Exceptions Committee is a monitoring body established under this

Settlement Agreement with the following responsibilities:

a) monitoring the work of the Claims Administrator and the Claims

assessment process;

b) receiving and considering reports from the Claims Administrator,

including on administrative costs;

c) giving such directions to the Claims Administrator as may, from time

to time, be necéssary;

d) considering and determining any dlsputes between the Parties in

relation to the implementation of this Agreement; -
e) receiving and deciding Requests for Deadline Extension;

f) considering and determining any Applications referred to it by the
Third Party Assessor under 9.05; '

g) referring to the Parties for determination and reéolution, if
appropriate and in a manner consistent with this Agreement, Claims
for compensation that were the subject of a report by the Claims
Administrator under 10.01(e) (i) and (jii);
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h) déaling with any other matter referred to the Exceptions Committee by
the Court.

11.02 Dispute Resolution

The Parties agree that any dispute in relation to the implementation of this Agreement
will be finally determined by the Exceptions Committee.

11.03 Decisions are Final and Binding

The Decisions of the Exceptions Committee are intended to be final and binding.

11.04 Costs of Exceptions Committee

The costs of Class Counsel’s participation in the Exceptions Committee will be paid
from the Post-Implementation Fees. The costs of the remaining members’

participation in the Exceptions Committee will be paid by Canada.

RELEASES

12.01 Survivor Class Member Reléases

The Approval Order issued by the Court will declare that:

@) Each Survivor Class Member or his/her Estate Executor who has not opfed out
on br before the expiry of the Opt Out Period (hereinafter “Survivor Class
Releasors”) has fully, finally and forever released Canada, her servants,
agents, officers and employees, from any and all actions, causes' of action,
common law, Quebec. civil law and statutory liabilities, contracts, claims, and
demands of every nature or kind available, asserted or which could have been
asserted whether known or unknown including for damages, contribution,

indemnity, costs, expenses, and interest which any such Survivor Class
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Releasor ever had, now has, or may hereafter have, directly or indirectly,
arising from or in any way relating to or by way of any subrogated or assigned
right or otherwise in relation to the individual claims under the Federal Court
Class Action, and this release includes any such claim made or that could have
been made in any proceeding, whether asserted directly by the Survivor Class
Releasor or by any other person, group, or legal entity on behalf of or ‘as

representative for the Survivor Class Releasor.

For greater certainty, Survivor Class Releasors are deemed to agree that if
they make any claim or demand or take any actions or proceedings against
another person or persons in which any claim could arise against Canada for
damages or contribution or indemnity and/or other relief over, whether by
stétute or the common law, Quebec civil law in relation to the individual claims
under the Federal Court Class Action, including any claim against Provinces
or Territories or other entities, the Survivor Class Releasor will expressly limit

his or her claims so as to exclude any portion of Canada's responsibility.

Upon a final determinafibn of a Claim made under and in accordance with the

Claims Process, Survivor Class Releasors are also deemed to agree to

release the Parties, Class Counsel and 'co'uns'elt‘ for Cé‘nada, the Claims

Administrator, and the Third Party Assessor with respect to any claims that
arise or could arise out of the application of the Claims Process, including but

not limited to the sufficiency of the compensation received.

12.02 Family Class Member Releases

The Approval Order issued by the Court will declare that: |

(1)  Each Family Class Member who has not opted out on or before the
expiry of the Opt Out Period (“Family Class Releasors”) has fully, finally and
forever released Canada, her se'rvants, agents, officers and employees, from

any and all actions, causes of action, common law, Quebec civil law and
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statutory liabilities, contracts, claims, and demands of every nature or kind
available, asserted or which could have been asserted whether known or
unknown including for damages, contribution, indemnity, costs, expenses, and |
interest which any such Family Class Releasor ever had, now has, or may
hereafter have, directly or indiréctly, arising from or in any way relating to or by
way of any subrogated or assigned right or otherwise in relation to the
individual claims under the Federal Court Class Action, and this release
includes any such claim made or that could have been- made in any
proceeding, whether asserted dirécﬂy by the Family Class Releasor or by any
ot_her person, group, or legal entity on behalf of or as representative for the

Family Class Releasor.

(2) For greater certainty, Family Class Releasors are deemed to agree that
if they make any claim or demand or take any actions or proceedings against
another person or persons in which any claim could arise against Canada for
~damages or contribution or indemnity and/or other relief over, whether by
statute, the common law, or Quebec civil law, in relation to the individual claims
- under the Federal Court Class Action, including any claim against Provinces
or Territories or other entities, the Family Class Releasor will expressly limit

his or her claims so as to exclude any portion of Canada's responsibility.

12.03 Deemed Consideration by Canada

Canada's obligations and liabilities under this Agreement constitute the consideration
for the releases and other matters referred to in this Agreement and such
~ consideration is in full and final settléme_nt and satisfaction .of any gnd all claims
referred to therein and the Survivor Class Releasors and Family Class Releasors are
limited to the benefits provided and compensation péyable pursuaht to this
Agreement, in whole or in part, as their only recourse on account of any and all such

actions, causes of actions, liabilities, claims, and demands.
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LEGAL FEES

13.01 Class Counsel Fees

Canada agrees to pay Class Counsel in respect of their legal fees and disbursements
the amount of fifty-five million dollars ($55,000,000.00) plus applicable taxes within
thirty (30) days after the Implementation Date. ‘

13.02 Post-Implementation Fees

Within thirty (30) days after the Implementation Date, Canada will pay to Class
Counsel the additional sum of seven million dollars ($7,000,000.00) in trust for legal
fées, applicable taxes and disbursements t‘o be rendered by Class Counsel to
Survivor Class Members for services rendered for a period of four (4) years after the
Implementation Date. Fees and disbursements of Class Counsel incurred after the
Implementation Date shall be approved by the Court on a quarterly basis. - Any
amount remaining in trust, including interest, after all such legal services have been
completed and fees and disbursements approved shall be transferred by Class
Counsel to the McLean Day Schools Settlement Corporation, to be used for Legacy
Projects or as may be ordered by the Court. |

13.03 Scope of Ongoing Legal Services

(1) Class Counsel agrees that it will prbvide legal advice to Survivor Class
Members on the implementation of this Settlement Agreement, including with
reépect to the payment of compensation, for a period of four'(4) years after the -
Implementation Date.

(2) Class Counsel agrees that it will not charge any Survivor Class Member for
fees or disbursements in respect of any matter related to the administration of
the Federal Court Class Action or to the implementation of this Settlement,

including the payment of compensation.
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13.04 Pre-Approval of Fees Required

No legal fees or disbursements may be charged to Survivor Class Members or Family
Class Members in respect of compensation under this Settlement or any other legal
advice relating to this Settlement by Iégal counsel other than Class Counéel without
the prior approval of such fees or disbursements by the Federal Court on a motion
under Rule 334 .4 of the Federal Courts Rules on notice to the Parties.

13.05 No Other Fees to be Charged

The Parties agree that it is their intention that all payments to Survivor Class Members
under this Agreement are to be made without any deductions on account of legal fees

or disbursements.

TERMINATION AND OTHER CONDITIONS

14.01 Termination of Agreement

This Agreement will continue’in full force and effect until all obligations under this

Agreement are fulfilled.

14.02 Amendments

Except as expressly provided in this Agreement, no amendment may be made to this
Agreement unless agreed to by the Parties in writing and approved by the Federal
Court. '

14.03 No Assignmenf

(1) No amount payable under this Agreement can be assigned and anyvsuch

assignment is null and void except as expressly provided for in this Agreement.
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(2) Payment will be made to each Claimant by( direct deposit or by cheque mailed
to his or her home address. Where the Claimant is deceased or is a Person
Under Disability, payment will be made to his or her Estate Executor or

Personal Representative by direct deposit or by cheque.

CONFIDENTIALITY

~ 15.01 Confidentiality

Any information provided, created or obtained in the course of this settlement,
whether written or oral, will be kept confidential by the Parties and Class Counsel, all
Survivor Class Members and Family Class Members, the Claims Administrator and
the Third Party Assessor and will not be used for any purpose other than this

settlement unless otherwise agreed by the Parties.

15.02 Destruction of Survivor Class Member Information and Records

Within two years of completing the paymehts of compensation, the ‘Claims
Administrator will destroy all Survivor Class Member information and documentation
in its possession, unless a Class Member 6r his/her Estate Executor specifically
requests the return of such information within the two (2) year period. Upon recéipt of
such request, the Claims Administrator will forward the Survivor Class Member

information as directed.

15.03 Confidentiality of Negotiations

Save as may otherwise be agreed between the Parties, the A‘u‘ndertakih'g' of
confidentiality as to the discussions and all communications, whether written or oral,
made in and surrounding the negotiations leading to the Agreement in Principle and

this Agreement continues in force.
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COOPERATION

16.01 Cooperation with Canada

Upon execution of this Agreement, the Representative Plaintiffs named in the Federal
Court Class Action and Class Counsel will cooperate with Canada and make best
efforts to obtain approval of this Agreement and to obtain the support and participation
of Survivor Class Members and Family Class Members in all aspects of this

Agreement.

16.02 Public Announcements

At the time agreed upon, the Parties will make public announcements in support

of this Agreement and continue to speak publicly in favour of the Agreement.

IN WITNESS WHEREOF the Parties have executed this Settlement
Agreement as of this 12th day of March 2019.

* Mmm

For the Plaintiffs\\

Class Counsel, per, Robert J. Winogron

c/

For the Defendants

Alex Lakroni :
Chief Finances, Results and Delivery Officer
Crown-Indigenous Relations and Northern
Affairs Canada

31






SCHEDULE
“Au



Court File No. T-2169-16
FEDERAL COURT
CERTIFIED CLASS ACTION
'BETWEEN:

GARRY LESLIE MCLEAN, ROGER AUGUSTINE,
ANGELA ELIZABETH SIMONE SAMPSON, .
MARGARET ANNE SWAN AND MARIETTE LUCILLE BUCKSHOT

Plaintiffs
and
HER MAJESTY THE QUEEN IN RIGHT OF CANADA
as represented by THE ATTORNEY GENERAL OF CANADA
' .Defendant

AGREEMENT IN PRINCIPLE

CLASS DEFINITION

1. (a) Survivor Class means all persons, wherever they may now reside or be domiciled, who
attended an Indian Day School during the Class Period.

(b) Family Class means all persons who are a spouse or former spouse, child, grandchild or
sibling of a member of the Survivor Class and the spouse of a chlld grandchild or sibling of
a Survivor Class member.

2. Class Period means the period from and including January 1, 1920 and ending on the date of
closure of any particular Indian Day School, or the date on whlch management and control
of any particular Indian Day School was effectively transferred from Canada or if not
transferred from Canada, the date on which the offer of such transfer was not accepted by
the affected First Nation. A list of Indian Day Schools is attached as Schedule " A"'; however,
the parties specifically agree that this version of the List may not be final and may or may
not form part of any final settlement agreement.



INDIVIDUAL COMPENSATION

3. Payments shall be made to eligible Survivor Class Members for general damages in
accordance with the Indian Day Schools Compensation Grid attached as Schedule "B";
however, the parties specifically agree that this version of the Indian Day Schools
Compensation Grid may be amended before its inclusion in the settlement agreement,
excluding any amendment to the amounts of compensation, which will remain as specified.

4. The Parties specifically agree that the claims determination process will be as simple, user-
friendly, and culturally sensitive as possible.

5. Canada will pay $1.27 billion to be held in trust for the purpose of Level 1 payments to
address harms associated with attendance at Indian Day Schools.  Should the amount not be
sufficient, Canada will pay an additional amount up to a maximum of $1.4 billion for Level
1 payments. Any amount remaining after all Level 1 payments are made will be transferred
to provide additional funding for the Legacy Projects described in section 7 below.

6. Canada will also pay all claims eligible for payment under Levels 2-5.
COMMEMORATION, HEALING, LANGUAGES AND CULTURE

7. Canada will pay $200 million to support Legacy Projects, including commemoration
ceremonies at the community level, wellness and healing programs for Survivor and Family
Class members, and projects for the restoration of Indigenous languages and culture. The
precise terms of the payment will be the subject of further negotiation between the Parties.

NOTICE AND ADMINISTRATION

8. The Parties shall jointly agree on a notice program and admlmstratlon process to be pald for
by Canada (to an agreed-upon max1mum amount), R

RELEASES

9. The class members agree to release Canada from any and all claims that have been pleaded or
could have been pleaded with respect to Indian Day Schools. Such release shall include, but
not be limited to, claims for: sexual and physical abuse, loss of language, culture, and identity,
and Charter or constitutional claims. '

SETTLEMENT APPROVAL

10. The Parties agree that the Settlement Agreement shall be approved in the Federal Court.



PARALLEL PROCEEDINGS

11.

Furthermore, the Parties agree that in the event any class actions have been or are brought
against Canada in any Canadian jurisdiction with respect to similar but not necessarily
identical injuries suffered at Federal Indian Day Schools during the Class Period, Canada
and Class Counsel shall cooperate to ensure that any such proceedings, as may affect the
parties to thlS action, are permanently stayed or dismissed.

EXCEPTIONAL CIRCUMSTANCES

12.

The Parties agree to establish a mechanism to consider exceptional circumstances that may
arise in the claims process.

OPT-OUTS

13.

Should 10,000 class members opt out, Canada, in its sole discretion, may decide not to
proceed with the Settlement Agreement and shall have no further obligations in this regard.

SOCIAL BENEFITS

14.

15.

Canada will make its best efforts to obtain the agreement of the provinces and territories that
the receipt of any payments pursuant to this Agreement will not affect the quantity, nature,
or duration of any social benefits or social assistance benefits payable to a Class Member
pursuant to any legislation of any province or territory of Canada.

Canada will make its best efforts to obtain the agreement of the necessary Federal
Government Departments that the receipt of any payments pursuant to this Agreement will
not affect the quantity, nature or duration of any social benefits or social assistance benefits
payable to a Class Member pursuant to any social benefit programs of Canada such as Old
Age Security and Canada Pension Plan.

LEGAL FEES

16.

17.

lCanada shall pay to Class Counsel $55 million plus applicable GST/PST/HST for legal

fees and disbursements. Class Counsel agree that no deduction for legal fees or
disbursements shall be taken from any payments made to Eligible Class Membens.

Canada shall pay $7 million to Class Counsel in trust for the performance of any additional
legal work on behalf of class members required after the date of Settlement Approval. Any
amount remaining after all additional legal work has been completed will be transferred to
provide additional funding for the Legacy Projects described in section 7 above.



Signed at Ottawa this 30" day of November, 2018

CANADA, as represented by the Attorney Gexeral of Canada
— BY;
. % f(é?’?/l‘wb / WM

ATTORNEY GENERAL OF CANADA
.For the Defendant

THE PLAINTIFFS,/s represented by Class Coimsel‘
/T,’/V\/)(\-’C o
\

Gowling 'Wb%\LLP) Canada
Forithe Plaintiffs




Schedule A

(List of Indian Day Schools)

To Be Added



Schedule B

Indian Day Schools Compensation Grid

7 [ Abuses Suffered by Students Attending Indian Day Schools

Compensation
“Amount

LEVEL 1

Harms associated with attendance at Indian  Day Schools
including:

1. Verbal abuse, for example:
o Mocking, denigration, or humiliation by reason of Indigenous
identity or culture; _
e Threats of violence or intimidating statements; or
e Sexual comments or provocations.

or

2. Physical abuse, including but not limited to culturally unreasonable
or disproportionate acts of discipline or punishment.

$10,000

LEVEL 2

1. Physical assault causing:

e Serious but temporary -injury requiring bed rest or
infirmary; -~

e Loss of consciousness; or

e Broken bone(s).

- or

2. Any of the following acts:
e Touching with a sexual purpose or intention, including
touching with an object; ,
e The act of an adult exposing themselves;
One or more incidents of fondling or kissing; or
Nude photographs taken of the survivor.

$50,000




Abuses Suffered by Students Attending Indian Day Schools Compensation
: ' Amount

LEVEL 3 | 1. Isolated physical assault(s) leading to permanent or demonstrated $100,000
long-term injury, impairment, or disfigurement.

or

2. Isolated incident(s) of any of the following acts:
e Masturbation;
e Oral intercourse; or
e Attempted vaginal or anal intercourse.

LEVEL 4 | 1. Repeated and persistent physical assaults leading to permanent or $150,000
demonstrated long-term injury, impairment, or disfigurement.

. or.

2. Isolated incident(s) of any of the following acts:
o Digital anal or vaginal penetration;
e Anal or vaginal intercourse; or
e Anal or vaginal penetration with an object.

| LEVEL 5 | 1. Repeated and persistent incidents of any of the following acts: $200,000
e Oral intercourse, masturbation, digital anal or vaginal
penetration; :

e Anal or vaginal intercourse; or :
e Anal or vaginal penetratlon with an object

or

2. Isolated physical assault(s) leading to permanent or demonstrated
long-term  injury, impairment, or disfigurement, when
contemporaneous with any of the following acts: -

e Digital anal or vaginal penetration;
e Anal or vaginal intercourse; or
e Anal or vaginal penetration with an object.
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THE CLAIMS PROCESS'

PHASE 1: INTAKE

1.

The Claimant files his/her application form and all supporting documentation with the Claims
Administrator prior to the Claims Deadline?. In making that Application, the Claimant self-

identifies the Level of Harm that he/she has suffered, in accordance with the Harms Grid.

The Claims Administrator (i) digitizes all paper applications, and (i) assesses the Claimant's
eligibility as a Class Member. A Claimant is eligible for compensation if he/she both attended a
Federal Indian Day School during the Class Period and has not released Canada for abuses
suffered at a Federal Indian Day School through a previous individual settlement.

The Claims Administrator sends one of three Acknowledgement Letters to thé Claimant; that is,
one of (i) a letter conﬁrming the Claimant’s eligibility as a Class member; (i) a letter denying the
Claimant’s eligibility as a Class member; or (iii). a letter requesting additional information to
determine the Claimant’s eligibility as a Class member.

The Claims Administrator sorts the applications of eligible Claimants in accordance with

Claimants’ self-identified Levels.

T Throughout the Claims Process described below, the Claims Administrator and Third Party Assessor will have
regard to the principles and validation requirements referenced in Section 8.03 of the Settlement Agreement.

2 The relevant Application Form per Level is to be developed in conjunction with the Claims Administrator.



PHASE 2: ASSESSMENT
A.LEVEL 1 CLAIMS

5. The Claims Administrator reviews all eligible Level 1 claims.®

6. Where the Application meets the criteria set out in Level 1, the Claims Administrator approves

the claim and payment of the designated amount of compensation is processed.

7. Where the Claims Administrator is of the opinion that the Application meefs the criteria for a level
higher than Level 1, the Claims Administrator will send a letter to the Claimant advising the
Claimant of his/her right to either (i) remain at Level 1; or (i) have the Application reclassified at
the higher level.

8. The Claimant notifies the Claims Administrator of his/her election with respect to pafagraph 7.
9. The Application of a Claimant who elects to remain at Level 1 will be processed for payment.

10. The Application of a Claimant who elects to be reclassified at a higher level will be processed in
accordance with Section B of this document, as detailed in paras 11-20 below.

B.LEVEL 2 TO 5 CLAIMS

11.  The Claims Administrator makes all Level 2-5 application forms available electronically to
Canada before they are sent to the Third Parfy Assessor.

12. After an online review of the application'forrhs as below, Canada may - within 60 days (for Level’
2-3 claims) and within 90 days (for Level 4-5 claims) - provide the Claims Administrator with
supplemental factual information regarding eligibility*. Canada may do so in a limited number of

cases, per Level, as follows:

~a) Level 2 — not more than 5% of cases
b) Level 3 — not more than 15% of cases

c) Level 4 — not more than 45% of cases

3 No Third Party Assessor is engagéd in approved Level 1 claims.

4 If no comments are received from Canada within the prescribed time, the Claims Administrator may process the
claim as being eligible. :



13.

14.

15.

d) Level 5— up to 100% of cases

Unless deemed ineligible, any Application for which Canada has provided supplemental factual
information is returned to the Claims Administrator for consideration as to whether the
Application meets the criteria of the self-identified Level.

Al Level 2 to 5 Applications are now reviewed by the Claims Administrator based on a completed
Claims Form and assigned to one of three categories, as follows:

(a) Level 2 to 5 Applications that appear to the Claims Administrator to meet the criteria of
the self-identified Level are processed for payment;

(b) . Level 2 to 4 Applications that appear to the Claims Administrator to exceed the criteria of

the self-identified Level are processed for payment at the Level assessed by the Claims
Administrator; and

(c) Level 2 to 5 Applications that appear to the Claims Administrator to not meet the criteria
of the self-identified level are returned to the claims process under paragraph 16 below.

Upon designating a Level 2 to 5 Application to one of the three categories above, the Claims
Administrator will send a Letter to the Claimant advising them of one of the three following
alternatives: that (i) the Claimant is eligible for cdmpensation at the Level at which he/she self-
identified,; (ii) the Claimant is eligible for compensation at a Level above the Level at which he/she
self-identified; or (iii) the Claimant is eligible for compensation at a Level below the Level at which
helshe self-identified. ' | | |

RECONSIDERATION

16.

Where a claim is classified as being at a Level below the Level at which the Claimant has self-
identified, the Claims Administrator will notify the Claimant of the downward classification. Notice
of the downward classification will contain brief reasons for the classification by the Claims
Administrator. The Claims Administrator will concurrently provide, by verifiable means, notice to
the Claimant of his/her right to request reconsideration of the classification within 120 days of
receiving notice from the Claims Administrator. In the event that a request for reconsideration is
not received within 120 days of notice being provided, the Level classification by the Claims
Administrator is final and the Claimant will be deemed to have waived his/her rights to

reconsideration or Third Party review.



17.

18.

19.

20.

4

On requesting that the matter be reconsidered by the Claims Administrator, the Claimant may
provide a response to the reasons of the Claims Administrator as well as providing any additional
information, which will then be reviewed by the Claims Administrator by Wéy of reconsideration.

Where a matter is subsequently reviewed by the'Claims Administrator by way of reconsideration,
one of three determinations will be reached: either i) the Claims Administrator re-classifies the
Claim to the Level self-identified in the Claims Application; ii) the Claims Administrator, upon
review of additional submissions and documents filed, continues to find that the Claimant is
eligible for compensation at a Level below that which he/she self-identified; or iii) the Claims
Administrator, upon review of additional submissions and documents filed, finds that the
Claimant is eligible for compensation at a Level above that which he/she self-identified. The

~ Claims Administrator will send correspondence to the Claimant notifying him/her of its decision.

In the event of a downward adjustment, the Claims Administrator wili provide notice, by verifiable
means, of the Claimant's right of review by a Third Party Assessor appointed by the Court.

A Claimant may elect o exercise his/her right of review by a Third Party by notifying the Claims
Administrator Office of the request for review including the details of why the review is being
requested. A request for review by the Third Party Assessor must be received from the Claimant
within 90 days of the notice provided by the Claims Administrator that the Claimant may exercise
this right. In the event that a request for a Third Party review is not received within 90 days of
notice being provided, the Lével classification by the Claims Administrator is final and the
Claimant will be deemed to have waived his/her rights to further review.

Where a Claimant does not elect Third Paﬁy ReViéw, his/her application will be processed for-
payment in accordance with the determination of the Claims Administrator. Where a Claimant
does elect review, the Claimant’s Application and supporting documentation will be provided to
the Third Party Assessor.



PHASE 3: THIRD PARTY REVIEW

21.

22,

23.

The Third Party Assessor will confirm receipt of the Claimant's Application and supporting
documentation from the Claims Administrator. The Third Party Assessor may invite the Claimant
to provide more information and/or an audio or video recording of his/her evidence in support of
the self-identified eligible Level.

Having received any additional information from the Claimant, and having regard to the principles
and validation requirements referenced in Section 9.03 of the Settlement Agreement, the Third
Party Assessor will make one of two determinations: (i) issue a final decision awarding any of

Levels 2-5, with reasons; or (ii) refer the Applicatibn {o the Exceptions Committee.

The Third Party Assessor will refer an Application to the Exceptions Committee where the harms
described in the Application are not contemplated in the Harms Grid and where, having regard
to the object, intention and spirit of the Settlement Agreement, the Third Party Assessor is of the
opinion that the circumstances described by the Claimant are exceptional and should be

considered for compensation.



EXCEPTIONS COMMITTEE

24.

25.

The Exceptions Committee is a monitoring body established by the Settlement Agreement. It is
to be established with the following responsibilities: (i) to monitor the work of the Claims
Administrator and the Claims Assessment Process and to determine disputes on the
interpretation of the Settlement Agreement; (ii) to refer to the Parties for resolution any claims
that appear to involve a day school that is not on Schedule K; (iii) to refer to the Parties for
resolution any claims deemed ineligible by reason of the Claimant attending an Indian Day
School listed on Schedule K during a time wholly outside of the dates of federal operation for the
respective Indian Day School; and, (iv) to consider any case referred to it by the Third Party -
Assessor for consideration where, in the view of the Third Party Assessor, there are exceptional

circumstances.

The Exceptions Committee, upon referral of such a decision, will review the Application and
supporting documentation and determine, from amongst the awards set out in the Harms Grid,
the appropriate amount of compensation, if any. In all cases, the decision of the Exceptions
Committee is final.

CONFIRMATION OF DECISION AND RELEASE

26.

27.

The Claims Administrator will send confirmation to a Claimant after a final decision is made by
any of the Claims Administrator, the Third Party Assessor or By the Exceptions Committee.
Once so determined, the Claims Administrator will pay each claimant the amount of his or her:
designated compensation. ‘ ‘

Upon a final determination of a Claim made under and in accordance with the Claims Process,

Survivor Class Releasors are deemed to agree to release the Parties, Class Counsel and.
counsel for Canada, the Claims Administrator, and the Third Party Assessor with respect to any

claims that arise or could arise out of the application of the Claims Process, including but not

limited to, the sufficiency of the compensatibn received. — i



DEADLINE EXTENSION

28.

29.

30.

31.

The Claims Deadline is defined in the Settlement Agreement as being the date that is one (1)
year after the Implementation Date, which is in turn defined as being the latest of:

(a) 11:59 pm Pacific Time, thirty (30) days after the expiry of the Opt-Out Period; and

(b) the day following the last day on which a Class Member may appeal or seek leave
to appeal the Approval Order; and

(c) the date of the final determination of any appeal broughtin relation to the Approval
Order;

It is recognized that in some extraordina'ry cases, a Claimant may be entitled to relief from strict
application of the Claims Deadline.

In order to receive such an extension, a Claimant must complete and deliver a Request for a
Deadline Extension, providing details as to why the Request to extend the registration deadline
is being made and specifying the circumstances that led to the Claims Deadline not being met.
Relevant criteria for extending the registration deadline may include, but is not limited to, the
Claimant being i) a person under a disability; ii) undue hardship; and/or i) the exceptional

circumstances in their case.

The Request for Deadline Extension is made at first instance to the Claims Administrator. If the
request is supported by materials facts that are'meritorious on their face, the Claims
Administrator will process in accordance with the approved Claim Process detailed herein. In’
the unusual event that the Claims Administrator is unable to make a determination on any
particular Request for a Deadline Extension, the Request and all relevant materials will be
provided to the Exceptions Committee for final determination. In either event, the determination
made by the Claims Adrﬁinistrator at first instance or by the Exceptions Committee, on referral,

will be final.
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INDIAN DAY SCHOOL CLASS ACTION
Individual Claim Application Form
This is an application form to obtain an individual payment from the Day Schools Settlement Agreement.
The settlement provides a payment to any person who attended an Indian Day School that was managed
or controlled by Canada. The identified Day Schools, along with their relevant opening and closing date,

are attached to this application form.

If this describes you, please read and complete the following form. You must then submit it to the Claims
Administrator no later [date] either

(a) by filling out and submitting the electronic version of this form which can be found on the
administrator’s website at the following address www.indiandayschools.com

(b) by erﬁail, fax or mail, to the following coordinates:

Day School Class Action Administrator
c/o [name]

[address]

[Fax]

[Email]

For assistance with completing this form you can contact [name] at [number] or by email at [email].




Please provide your personal information:

First name:
Middle name
Last name

Have you ever used any other names or legally changed your name? (for example: birth names,
adopted names, married names, etc.)

Please list them here:

(Please attach copies of legal name change certificates)

Please list them here:
Your current address:
City:

Province:

Postal Code:
Country:

Daytime phone:
Cellular telephone:
Email address:

What is your date of birth:

mm/dd/yy
Please provide the foIIowiﬁé information about the Day School(s) that you attended:

Name of School:
Reserve or Locality:
Province:

First Year of Attendance:  (yyyy)
Last Year of Attendance:  (yyyy)

If you attended more than one school, please list them on a separate page and attached the page
to the application. The Day Schools you attended should be listed on the Schedule found at
www.daysschools.com '




3. Please provide information about your experience at the Day School(s) that you attended.
Instructions for filling out this section:

1. Read through each Level below. Do no select anything until you have read through each
section.

2. Place amark (e.g. x or v ) in the box beside the Level that corresponds to the most serious
harm(s) that you experienced while attending a Day School. Please choose only one Level.

e.g. X Level 1
3. Placea(e.g.xor v )in the bubble beside the harm(s) that you experienced while attending
a Day School. You may place a mark beside more than one harm; however, please ensure

that each harm is from the same Level that you selected.

e.g. X Verbal Abuse

a. Please identify the Level and associated harms for WhICh you ‘are claiming
compensation:

O Level1 | Harms associated with attendance at Indian Day Schools including:

O Verbal abuse
Examples include:
> Mocking, denigration, or humiliation by reason of Indigenous
identity or culture;
~» Threats of violence or intimidating statements; or
> Sexual comments or provocations.

or

O Physical abuse, including but nof iimiied to cultutally unreasonable or’
disproportionate acts of discipline or punishment.

O Level2 | 1. Physical assault causing:

: O  Serious but temporary injury requiring bed rest or infirmary;
O Loss of consciousness; or

O Broken bone(s)

O Other

or

2. Any of the following acts: ‘
O Touching with a sexual purpose or intention, including touching
with an object;
O The act of an adult exposing themselves;
O One or more incidents of fondling or kissing; or
O Nude photographs taken of the survivor




0 Level3 |1. lsolated physical assault(s) leading to permanent or demonstrated
long-term

O Injury,

O  Impairment

O Disfigurement

O Other

or

2. lIsolated incident(s) of any of the following acts:
0O Masturbation;
O Oralintercourse; or
O Attempted vaginal or anal intercourse
O Other

O Level4 | 1. Repeated physical assaults leading to permanent or demonstrated

long-term

O Injury

0 Impairment

O Disfigurement
0 Other

or

2. Isolated incident(s) of any of the following acts:
Digital anal or vaginal penetration;

Anal or vaginal intercourse; or

Anal or vaginal penetration with an object
Qther

Oooono

O Level5 | 1. Repeated incidents of any of the following acts:

‘00 Oral intercourse, masturbation, digital anal or vaglnal penetration;
O Anal or vaginal intercourse; or
O Anal or vaginal penetration with an object
O Other

or

2. Isolated physical assault(s) leading to permanent or demonstrated
long-term injury, impairment, or disfigurement, when the assault
occurred at the same time as any of the followmg acts were also
taking place:

Digital anal or vaginal penetration;

Anal or vaginal intercourse; or

Anal or vaginal penetration with an object

Other

ogonono




aOrON~

If you placed a mark for Level 2, Level 3, Level 4 or Level 5, please providé the name(s)
and position(s) of the person(s) who committed the harms against you:

Name: ‘ Position:
Name: Position:
Name: Position:
Name: Position:
Name: o Position:

If you place a mark for Level 4 or Level 5, do you have medical records for any of the
above harms?

Yes [ No[J

N you answered “Yes”, please include a copy of the record with this Application Form.

If you answered “No”, you must provide a sworn declaration attesting to the truth of your
statement. Please attached the Declaration to your application.

If you place a mark for Level 3, Level 4 or Level 5, do you have any photographs,
diaries, written descriptions from friends or family members, or other relevant
documents about what occurred?

Yes [ No O

If you answered “Yes”, please include a copy of the record with this Application Form.

If you answered “No”, you must provide a sworn declaration attesting to the truth of your
statement. Please attached the Declaration to your application: . :

Please provide any additional documents or information that will aSS|st us in verifying
your claim for compensation. :




Please use this section to write your story and the harms you experienced.

Sharing your story will help us evaluate your claim. We will not share this information with anyone.
If you wish, your story will be destroyed after your claims has been processed. We know however
that your truth-telling must be honoured as part of the reconciliation process and, if you direct us
clearly to do so, your story will be made available as part of commemorative efforts under the
Legacy Project .

Be sure to include each harm that you experienced and provide the names, places and dates to
the best of your ability. If you need more space, you can add additional pages.




5. Declaration and Witness

Applicant:

[ declare that the information | have provided is true to the best of my knowledge.

Signature:

Date:

Mm/dd/yy

Witness:
| declare that the events described above are true to the best of my knowledge.

Signature:

Date:

Mm/dd/yy

Witness' Full Name:

Current address:
City:

Province:

Postal Code:
Country:
Daytime phone:
Email address:







SCHEDULE
“C”



Court File No. T-2169-16

CLASS PROCEEDING

FEDERAL COURT

BETWEEN:

GARRY LESLIE MCLEAN, ROGER AUGUSTINE,
CLAUDETTE COMMANDA, ANGELA ELIZABETH SIMONE SAMPSON,
MARGARET ANNE SWAN AND MARIETTE LUCILLE BUCKSHOT

Plaintiffs
- and -
HER MAJESTY THE QUEEN IN RIGHT OF CANADA
as represented by THE ATTORNEY GENERAL OF CANADA

Defendant

FRESHAS AMENDED STATEMENT OF CLAIM

(STYLE OF CAUSE AS PERMITTED BY COURT ORDER)

TO THE DEFENDANT: -

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiffs.
The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or a solicitor acting for you are
required to prepare a Statement of Defence in Form 171B prescribed by the Federal Courts
Rules serve it on the Plaintiffs’ solicitor or, where the Plaintiffs do not have a solicitor, serve
it on the Plaintiffs, and file it, with proof of service, at a local office of this Court, WITHIN
30 DAYS after this Statement of Claim is served on you, if you are served within Canada.

If you are served in the United States of America, the period for serving and filing your
Statement of Defence is forty days. If you are served outside Canada and the United States
of America, the period for serving and filing your Statement of Defence is sixty days.
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Copies of the Federal Court Rules information concerning the local offices of the Court and
other necessary information may be obtained on request to the Administrator of this Court at
Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO DEFEND THIS PROCEEDING, judgment may be given against
you in. your absence and without further notice to you.

Date:

Issued by:

(Registry Officer)

Address of Local Office:  Thomas D'Arcy McGee Building
‘ 90 Sparks Street, 5th floor
Ottawa, Ontario K1A 0H9

TO: Her Majesty the Queen in Right of Canada as repr esented by the Attorney General
of Canada .
Office of the Deputy Attorney General of Canada
284 Welhngton Street
Ottawa, Ontario K1A 0H8



DEFINED TERMS

In this Statement of Claim, in addition to terms defined elsewhere herein, the

following terms have the following meanings:

a)

b)

)

h)

“Aboriginal Persons” means those persons so defined in the Constitution
Act, 1982, s. 35.

“Agents” means the servants, contractors, agents, officers and employees of
Canada and the operators, managers, administrators and teachers and staff of
each of the Indian Day Schools. '

“Canada” means the Defendant, Her Majesty the Queen in right of Canada,
as represented by the Attorney General of Canada.

“Class” and “Class Members” means members of the Survivor Class
and/or members of the Family Class.

“Class Period” means the period from and including January 1, 1920 and
ending on the date of closure of any particular Indian Day School, or the date
on which management and control of any particular Indian Day School was
effectively transferred from Canada.

“Crown” means Canada interchangeably, as defined above.

“Family Class” means all persons who are a spouse or former spouse, child,
grandchild or sibling of a member of the Survivor Class and the spouse of a
child, grandchild or sibling of a Surviver Class member or such persons as
the Court otherwise recognizes or directs.

“Indian Day Schools” means such schools as were established and/or
designated and/or operated under the Indian Act R.S.C. 1985, cI-5, as
amended (“Act”) during the' Class Period but does not include Indian
Residential Schools.

“Indian Residential Schools” means such schools whose students received
both an apology from the Prime Minister of Canada in 2008 and compensation
through the Indian Residential Schools Class Action Settlement approved in
2006.
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i) “Survivor Class” means all persons, wherever they may reside or be
domiciled, who attended an Indian Day School during the Class Period or
such persons as the Court otherwise recognizes or directs.

- RELIEF CLAIMED

Relief Claimed on behalf of the Survivor Class

2.

The Representative Plaintiffs of the Survivor Class, described in paragraph 7 below,

on their own behalf, and on behalf of the members of the Survivor Class, claim;

a)

b)

d)

- An order certifying this proceeding as a Class Proceeding pursuant to the

Federal Court Class Proceedings Rules (“CPR”) and appointing them as
Representative Plaintiffs for the Survivor Class and any appropriate subgroup
of that Class;

A declaration that Canada owed, and was in breach of, fiduciary,
constitutional, statutory and common law duties to the Plaintiffs and the other
Survivor Class members, and further that it infringed their Aboriginal Rights,
in relation to:

i) . the design, establishment, funding, operation, supervision, support, |
control, maintenance, and support of the Indlan Day School system;
and . A

i) the intentional 1nﬂ10t10n of phys1ca1 and mental dlstress, in relatlon to
the purpose, demgn establishment, funding, operation, supervision,
support, control, maintenance and support of the Indian Day School
system including through the forced attendance of Survivor Class
members at Indian Day Schools in Canada.

A declaration that Canada was grossly negligent or negligent in the design,
establishment, funding, operation, supervision, support, control mamtenance
and support of Indian Day Schools in Canada;

Pecuniary and non-pecuniary damages resulting from the breach of fiduciary,
constitutional, statutory and common law duties owed to the Survivor Class
including, but not limited to,

1) loss of income;



g)

h)

5

)

k)

-5-

ii) loss of earning potential;

iili)  loss of economic opportunity;

iv)  loss of educational opportunities; and
v) amounts to cover the cost of care.

Non-pecuniary damages resulting from the breach of Aboriginal Rights owed
to the Survivor Class including, but not limited to, the loss of spiritual,
linguistic and cultural heritage;

Pecuniary and non-pecuniary damages required to redress the infringement of
Aboriginal Rights owed to the Survivor Class being necessary for, but not
limited to,

i) healing and reconciliation required by each member of the Survivor
Class;and
ii) restoration, protection and future preservation of the linguistic and

cultural heritage for each member of the Survivor Class.

An award of aggregate damages pursuant to Rule 334.28 (1) of the Federal
Court Rules;

Exemplary, aggravated and punitive damages; .
Prejudgment and post-judgment interest; -
The costs of this action; and

Such further and other relief as this Honourable Court may deem just.

Relief Claimed on behalf of the Family Class

3.

The Representative Plaintiff of the Family Class, described in paragraph 9 below, on

her own behalf and on behalf of the members of the Family Class, claims:



b)

d)

g)

h)
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An order certifying this proceeding as a Class Proceeding pursuant to the CPR
and appointing her as a Representative Plaintiff for the Family Class and any
appropriate subgroup of that Class;

Pecuniary and non-pecuniary damages owed to the Family Class as a result
of breaches of fiduciary, statutory and common law duties owed to the
Survivor Class and which resulted in losses to the Family Class including, but
not limited to,

i) alienation and isolation from their Survivor Class Members;

ii) the inability of the Survivor Class Members to form and engage in
appropriate intimate relationships thereby damaging normal family
life with members of the Family Class; and

iii)  amounts to cover the cost of care for Family Class members.

Pecuniary and non-pecuniary damages required to redress the infringement of
Aboriginal Rights owed to the Family Class being necessary for, but not
limited to,

1) * healing and reconciliation required by the Family Class; and

i) restoration, protection and future preservation ofthe spiritual, -
linguistic and cultural heritage of each member of the Family Class.

An award of aggregate damages pursuarif to Rule 334.28 (1) of the Federal
Court Rules; o .

Exemplary, aggravated and punitive damages;
Pre judgment and post-judgment interest;
The costs of this action; and

Such further and other relief as this Honourable Court may deem just.



OVERVIEW OF THE CLAIM

4.

Canada created, designed, established, funded, operated, supervised, controlled,
maintained and regulated Indian Day Schools in Canada. The purpose of these
Schools was to strip students of their Aboriginal culture and identity and removing
from them, as and when they became adults, their ability to pass on to succeeding

generations their spiritual, cultural and linguistic heritage.

By implementing the assimilation of Aboriginal children into the culture of Canada
breached its duties to the Plaintiffs and to Class members; namely, Canada directly,
and by way of vicarious liability, breached duties of care owed to the Plaintiffs and
Class members in negligence, fiduciary obligations and Aboriginal Rights. Canada
set out to cause damages, for which relief is claimed, by intentionally breaking the

link of the Plaintiffs and Class members to their culture and identity.

Indian Day Schools were designed and operated to create an atmosphere of brutality
and intimidation. The Crown knew, or ought to have known, that this would result in
the systemic infliction of severe physical, mental and sexual abuses to the students

attending Indian Day Schools.

PARTIES

THE PLAINTIFFS

A.

7.

SURVIVOR CLASS

Garry Leslie McLean, Roger Augustine, Claudette Commanda, Angela Elizabeth

Simone Sampson, and Margaret Anne Swan, bring this action on their own behalf
and on behalf of the Class of Persons described as the Survivor Class being persons

who attended Indian Day Schools in Canada duﬁng the Class Period.

a) - Garry Leslie Mclean was born on September 22, 1951 and is an Aboriginal
person. He residesd on the Lake Manitoba First Nation Reserve, in Manitoba.
He was legally required at the age of six to attend Lake Manitoba Day School
(“Chief’s Point”) from the fall of 1957 to the summer of 1959. He attended
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Dog Creek Indlan Day School from the fall of 1959 to the sprmg of 1965

G&ass— Garry Leshe McLean passed away on Februarv 19, 2019

b) Roger Augustine resides on the Eel Ground First Nation Reserve, in New
Brunswick, and is the Assembly of First Nations’ Regional Chief for New
Brunswick and Prince Edward Island. He was born on July 10, 1947 and is an
Aboriginal person. He attended Eel Ground Day School from the first grade
until fourth grade in the early 1950s. Roger Augustine is a proposed
Representative Plaintiff for the Survivor Class.

c) Claudette Commanda was born on June 6, 1956 and is an Aboriginal person.
She resides on Kitigan Zibi Anishinabeg First Nation Reserve in Maniwaki,
Quebec. In 1962, she was legally required to attend Congo Bridge Indian Day
School at the age of six. Claudette Commanda is a proposed Representative
Plaintiff for the Survivor Class.

e d) Angeia Elizabeth Simone Sampson was born on July 17, 1959 and is an
Aboriginal person. She resides in Saanichton, British Columbia. She was
legally required at the age of seven to attend the Tsartlip Indian Day School.

é)e) Margaret Anne Swan was born on October 24, 1961 and is an Aboriginal
person. She resides in Lockport, Manitoba. She was legally required at the
age of seven to attend Dog Creek Indian Day School at Lake Manitoba First
Nation, previously named Dog Creek Indian Reserve, from 1968 to 1973.

-The proposed Survivor Class Members are:

a) Persons who attended Indian Day Schools in Canada during the Class Period;
and

b) Such other persons as the Court otherwise recognizes or directs.

FAMILY CLASS

Mariette Lucille Buckshot brings this action on her own behalf and on behalf of the
Family Class, being persons who are a spouse or former spouse, child, grandchild or

sibling of a member of the Survivor Class.

a) Mariette Lucille Buckshot resides on the Kitigan Zibi Anishinabeg First
Nation Reserve in Maniwaki, Quebec. She was born on April 12, 1970, in the
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town of Maniwaki, Quebec. Her father attended Maniwaki Day School,
located on the Reserve, from the fall of 1937 to the summer of 1940, Mariette
Lucille Buckshot is a proposed Representative Plaintiff for the Family Class.

The proposed Family Class Members are:

a) the spouse or former spouse, child, grandchild, or sibling of a Survivor Class
Member;

b) the spouse of a child, grandchild or sibling of a Survivor Class Member; and

c) such other persons as the Court otherwise recognizes or directs.

THE DEFENDANT

The Attorney General of Canada represents the Crown in right of Canada (the
“Crown” or “Canada”), and the Minister of Aboriginal Affairs and Northern
Development Canada, and predecessor Ministers who were responsible for "Indians"
under 5.91(24) of the Constitution Act, 1867.

Class Period

12.

The Class Period is the period from and including January 1, 1920 and ending on the
date of closure of any particular Indian Day School, or the date on which management
and control of any particular Indian Day School was effectively transferred from

Canada.

THE CLAIM

13.

Beginning in 1920, Aboriginal children from Aboriginal communities across Canada
were forced by Canada to attend Indian Schools. These schools were either
Residential Schools, at which the children resided all year or for significant periods
of the year, or Day Schools, which the children attended by day only. In both cases,

the children who attended these schools endured cultural éssimilation as well as
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psychological, physical and sexual abuse at the hands of teachers, administrators and

other employees of these schools.

Children who attended and resided at Indian Residential Schools received an apology
from the Prime Minister in 2008 and compensation through the Indian Residential

Schools Class Action Settlement (“IRSCAS”), approved in 2006.

Aboriginal children who were forced to attend Indian Day Schools and suffered the
same abuses were specifically excluded from the IRSCAS and received nothing. This
Claim is on behalf of those Aboriginal children and their families for the damages

inflicted upon them by Canada’s éctions, as set out below.

The Indian Day School System

16.

17.

18.

19.

Schools for Aboriginal children were established in Canada in the late 1800’s,
ostensibly for their education. Many of these schools were initially established and
administered by Christian religious entities. During this period, attendance was not

compulsory.

Beginning in the early twentieth century, Canada ,beg'an entering into formal
agreements with various religious entities for the day-to-day operations of Indian Day
Schools. Pursuant to these agreements, Canada controlled, regulated, supervised and

directed all aspects of the operation of Indian Day Schools.

In 1920, Section 10 of the Indian Act made attendance at “day, industrial or boarding
school” mandatory for all Aboriginal children between the ages of seven and ﬁftgen
years. Failure to ensure attendance‘ at these schools could result in a fine 61'
imprisonment of parents and arrest of the child. These provisions were strictly

enforced by Canada through the use of truancy officers.

In 1920, there were 247 Indian Day Schools in Canada with a total enrollment of

7,477 students. Many more Indian Day Schools were established and student
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enrollment increased dramatically during the Class Period, as identified in the annual

reports of the Department of Indian Affairs and other government documents.

In the case of Indian Residential Schools, Canada forcibly removed Aboriginal
children from their homes and transported them to boarding or residential schools,
although some attended these residential schools as day students. In the case of Indian
Day Schools, which were separate from residential schools, Aboriginal children were

forced to attend the schools, but by day only.

The experience for Aboriginal students who attended Indian Day Schools was
substantially identical to that of those who attended Indian Residential Schools. The
same school curriculum and conditions applied to both Indian Day Schools and

Indian Residential Schools.

Aboriginal children who attended Indian Day Schools were regularly and frequently
subjected to abuse while in the care of those who were responsible for their safety
and care. In particular, they were subjected to systematic child abuse, neglect,
maltreatment and generally deprived of the essential components of a healthy
childhood. These physical, emotional, psychological, cultural and spiritual abuses
were systematically pérpetrated upon them by teachers, adults in positions of
authority and/or other students. 'Abérigirial students Were beaten, at times into
uhconsciousness, and were in constant fear of being assaulted, physically and
sexually. They were generally unable to tell their parents of the abuse they were
suffering, out of intimidation, fear and threat of reprisal and further abuse. Many

parents passed away never knowing about the abuse their children were experiencing.

The Aboriginal children at the Indian Day Schools returﬁed to their homes at the end
of thé school day having been taught in the school that the‘ cultural beliefs,v values and
teachings of their parents, grandparents and elders were of no value. The children
were indoctrinated into Christianity, and taught to be ashamed of their Aboriginal

culture, spirituality, identity, language and practices. Indian Day Schools fostered an
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institutionalized culture that was hostile to Aboriginal culture and spiritual practice.
Aboriginal language and culture were strictly suppressed and consistently denigrated
by the school administrators, teachers and other staff, and were treated as inherently
inferior. Aboriginal children were prohibited from speaking their own languages,
even to their parents, and were punished for doing so — often severely, including by
such practices as beatings and putting a nail or pin through the tongue of the child.
They were referred to by demeaning terms such as “heathens” and “dirty savages”
and taught to discard their Aboriginal identities. The Aborigirial way of life,
traditions, culture, language and spiritual practices were replaced with the identity

and culture imposed upon them by Canada.

Through the establishment and operation of Indian Day Schools, Canada allowed
and/or failed to curtail the systematic abuses from occurring and supported and
encouragéd the undermining of Aboriginal values, cultures and practices that were

critical to the very existence of Aboriginal peoples as a group. Aboriginal children

- were deprived of their heritage, their support networks and their way of life, forced

to adopt a foreign language and a culture foreign to them and were severely punished

for non-compliance. "~ -

The purpose of establiéhing Indian Day Schools was-to facilitate assimilation of
Aboriginal children into the culture which Canada wished to impose upon them and
in turn the elimination of their traditional language, .culture, religidn and way of life.
Canada set out and intended to cause the damage which has harmed the Plaintiffs and
the Class members. The intent of Indian Day Schools was not primarily to educate

them, but rather to break their link to their culture and identity.

Through the pursuit of an Indian education policy, a poiic_:y of assifnilation, Canada,
in whole or in part, sought to eradicate what Canada saw as the "Indian Problem".
Canada sought to relieve itself of its moral, legal and financial responsibilities for
Aboriginal People, the expense and inconvenience of dealing with cultures,

languages, habits and values different from Canada's predominant Euro-Canadian
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heritage, and the challenges arising from land claims, treaties and other obligations
toward Aboriginal peoples. Through the implemeﬁtation of the Indian education
policy, Canada severely damaged the identities of those children who attended and
subsequent generations of Aboriginal People and caused irreversible harm to

individuals, families and communities.

Canada’s Statement of Reconciliation and Apology

27.

28.

29.

In January 1998, Canada issued a Statement of Reconciliation acknowledging the
role it played in the development and administration of residential schools and
apologizing with profound regret for physical and seXual abuse and the erosion of
culture and the economic and social systems of Aboriginal people suffered by victims
of the Residential Schools system. The Plaintiffs plead that the Statement of
Reconciliation by Canada is an admission by Canada of the facts and duties set out
herein. Although the statement refers to Indian Residential Schools, there is no
meaningful distinction between the experiences of those who attended Indian
Residential Schools and those of the Plaintiffs and the Class members who attended
Indian Day Schools.

The Statement of Reconciliation stated, in part, as ,.folllqw.s':'

One aspect of our relationship with Aboriginal people over this period
that requires particular attention is the Residential School System.
This system separated many children from their families and
communities and prevented them from speaking their own languages
and from learning about their heritage and cultures. In the worst”
cases, it left legacies of personal pain and distress that continued to
reverberate in Aboriginal communities to this date. Tragically, some
children were the victims of physical and sexual abuse.

On June 11, 2008, Prime Minister Stephen Harper on behalf of Canada, delivered an
apology that acknowledged the harm done by Canada's Residential Schools Policy:

Two primary objectives of the Residential Schools system were to
remove and isolate children from the influence of their homes, families,
traditions and cultures, and to assimilate them into the dominant
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culture. These objectives were based on the assumption Aboriginal
cultures and spiritual beliefs were inferior and unequal. Indeed, some
sought, as it was infamously said, "to kill the Indian in the child".
Today, we recognize that this policy of assimilation was wrong, has
caused great harm, and has no place in our country.

In this Apology, the Prime Minister made certain important acknowledgments

regarding the damage to Aboriginal children:

First Nations, Inuit and Metis languages and cultural practices were
prohibited in these schools. Tragically, some of these children died while
attending residential schools and others never returned home.

The government now recognizes that the consequences of the Indian
Residential Schools policy were profoundly negative and that this
policy has had a lasting and damaging impact on Aboriginal culture,
heritage and language.

The legacy of Indian Residential Schools has contributed to social
problems that continue to exist in many communities today.

We now recognize that, far too often, these institutions gave rise to abuse
or neglect and were inadequately controlled, and we apologize for failing
to protect you. Not only did you suffer these abuses as children, but as
you became parents, you were powerless to protect your own children
firom suffering the same experience, and for this we are sorry.

You have been working on recovering firom this experience for a long
time and in a very real sense, we are now joinirig you on this journey.
The Government of Canada sincerely apologizes and asks the
Jorgiveness of the Aboriginal peoples of this country for failing them
so profoundly. '

The Truth and Reconciliation Commission

31.

The Indian Residential Schools Settlement Agreement provided for the creation of
the Truth and Reconciliation Commission of Canada (“Commission”). The
Commission travelled across Canada to hear from the Aboriginal Peoplé who had
been removed from their families as children and placed in Indian Residential

Schools. On December 15, 2015, the Commission released its Final Report listing 94
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recommendations to redress the legacy of Indian Residential Schools and advance

the process of Canadian reconciliation.
The Commission, in its Final Report, Part 1, Volume 1, states at p. 200,

[ .. ] statements from government and church officials make it
abundantly clear that the overall purpose of residential schooling
was to separate children from their parents and their culture so they
could be ‘civilized’ and ‘Christianized.” Once so transformed, they
could be enfranchised. They would no longer be “Indians,” either
culturally or legally, and would have no special claim on the state
Jor support.”

This intentional assumption of control over Aboriginal students applied equally to
students at Indian Day Schools. The goal was to strip these children of their culture,
language and identity, thereby removing their ability to pass on to succeeding

generations their spiritual, cultural, and linguistic heritage.

The Commission and then Prime Minister Harper, on behalf of Canada,
acknowledged the extreme miscarriage of justice through the settlement of the claims
of those who resided at Canada's Indian Residential Schpols. Notwithstanding this,
many members of Canada's Aboriginal communities were excluded from the

Agreement simply because they attended Indian Day Schools.

The physical and sexual abuse, pain and distress and the damages to language,
learning, culture and heritage acknowledged by Canada, were also suffered by
students who were forced to attend Indian Day Schools, their déscendants and their
communities. Aboriginal children who were forced to attend Indian Day Sc_hoq}s
suffered these same abuses as children and as they became parents; tﬁey were, in the
same way, unable to protect their own children from suffering the same experience.

Yet they were denied an apology, compensatioh or any kind of reconciliation.

In the Final Report of the Commission, the Commission specifically acknowledged

the exclusion of day school students from the Agreement and the lawsuits against
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Canada based upon these exclusions. The Commission states at page 170 that it

“urges all parties to seek expedited means of resolving this litigation.” The

Commission issued a call to action which reads as follows:

.Call to Action

29) We call upon the parties and, in particular, the federal government,
to work collaboratively with the plaintiffs not included in the Indian
Residential Schools Settlement Agreement to have disputed legal issues
determined expeditiously on an agreed set of facts.

Canada’s Breach of Duties

37.

Canada created, designed, established, funded, operated, supervised, controlled,

maintained and regulated all Indian Day Schools in Canada. All Aboriginal Persons

who attended Indian Day Schools in Canada, did so as wards of the Crown and were

persons to whom the Crown owed the highest fiduciary, constitutional, statutory and

common law duties. Canada had the obligation to uphold the Honour of the Crown

in all of its dealings with Aboriginal Peoples. The Crown was responsible, during the

Class Period, for:

a)

b)

d)

the promotion of the health, safety and well-being of Aboriginal Persons in
Canada; ' '

the management, operation and administration of the Department of Indian
Affairs and Northern Development and its predecessor Ministries and
Departments;

decisions, procedures, regulations promulgated, operations and actions taken
by the Department of Indian Affairs and Northern Development and its
predecessors and related Ministries and Departments, as well as the decisions
taken by those Ministries and Departments, and their respective employees,
servants, officers and agents in Canada during the Class Period;

the construction, operation, maintenance, ownership, financing,
administration, supervision, inspection and auditing of Indian Day Schools
and for the creation, design and implementation of the program of education
for Aboriginal Persons confined therein during the Class Period;
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the selection, control, training, supervision and regulation of the designated
operators and their employees, servants, officers and agents, and for the care
and education, control and well-being of Aboriginal Persons confined in an
Indian Day School during the Class Period,;

the provision of all educational setvices and opportunities to the Survivor
Class members, pursuant to the provisions of the Act and its predecessor
statutes as well as all regulations promulgated under that Act and its
predecessors during the Class Period;

the care and supervision of all members of the Survivor Class while they were
in attendance at an Indian Day School and for the supply of all the necessities
of life to Survivor Class members, in loco parentis, during the Class Period,;

the provision of educational and recreational services to the Survivor Class
while in attendance at an Indian Day School;

inspection and supervision of all Indian Day Schools and all activities that
took place therein during the Class Period and for full and frank reporting to
Departmental officials and to the families with respect to conditions in all
Indian Day Schools and all activities that took place therein;

the administration of the Act and its predecessor statutes as well as all other
statutes relating to Aboriginal Persons and all regulations promulgated under
these Acts and their predecessors;

preserving, promoting, maintaining and.-not. interfering with Aboriginal
Rights, including the right to retain and practice their culture, spirituality,
language and traditions and the right to fully learn their culture, spirituality,
language and traditions from their families, extended families and
communities; and the care and supervision of all members of the Survivor
Class while they were in attendance at Indian Day Schools during the Class
Period; and - ‘

administration of the Act.

Canada was negligent and in breach of its fiduciary, statutory, constitutional, and

common law duties to the Plaintiffs and members of the classes and breaches include

the following;:

a)

it undertook a systemic program of forced integration of Aboriginal children
through the institution of Indian Day Schools when it knew or ought to have



b)

d)

g)

h)

)

k)

)

-18 -

known that doing so would cause profound and permanent cultural,
psychological, emotional and physical injury to the members of the Survivor
Class and Family Class;

it failed to properly screen and select the organizations and individuals to
which it delegated the implementation of the Indian Day School system;

it failed to properly monitor and properly oversee the provision of funding it
made to provinces with respect to Indian Day Schools, knowing that the
operation of those Indian Day Schools was in conflict with its fiduciary duty
to protect the safety and cultural identity of the Survivor Class members;

it failed to take proper steps to ameliorate the harmful effects of the Indian
Day Schools;

it failed to adequately supervise and control Indian Day Schools and agents

operating under its jurisdiction;

it deliberately and chronically deprived the Survivor Class members of the
education they were entitled to, or were led to, expect from Indian Day
Schools or of any adequate education;

it designed, constructed, maintained and operated Indian Day School
buildings which were sub-standard, inadequate for the purpose for which they
were intended and detrimental to the emotional, psycholo gical and physical
health of the Survivor Class; :

it failed to provide funding for the opérétion of Indian Déy Schools that was
sufficient or adequate to supply the necessities of life to Aborlglnal children
confined to them;

it failed to respond appropriately, or at all, to disclosure of abuses in Indian
Day Schools during the Class Period;

it permitted Survivor Class members to be assaulted and battered during the
Class Period,; :

it permitted an environment which allowed student-on-student “abuse ;

it failed to inspect or audit Indian Day Schools adequately, or at all;
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m) it failed to implement an adequate system of evaluation, monitoring and
control of teachers, administrators and non-teaching staff of Indian Day
Schools during the Class Period;

n) it failed to periodically reassess its regulations, procedures and guidelines for
the Indian Day Schools when it knew, or ought to have known, of serious
systemic failures in Indian Day Schools during the Class Period;

0) it failed to close Indian Day Schools and/or otherwise protect and care for
those persons confined therein, when it knew, or ought to have known, that it
was appropriate and essential to do so in order to preserve the health, welfare
and well-being of the Class Members; and

)} it failed to protect Survivor Class Members from physical and/or sexual abuse
while attending at Indian Day Schools.

~ Breach of Aboriginal Rights

39.

40.

41.

The vast majority of the Survivor Class members are Aboriginal Persons within the
meaning of the Constitution Act, 1982, s. 35. These Class members' Aboriginal
Rights existed and were exercised at all relevant times pursuant to the Constitution

Act, 1982, s. 35.

These Class members and their communities have exercised laws, customs and
traditions integral to their distinctive societies pnor to’ contact-with Europeans. In
particular, and from time imrﬁémorial prior to contact with Europeans, these
communities have sustained their distinctive cultures by speaking their languages and

practicing their customs and traditions.

During the time when Survivor Class members attended Indian Day Schools, they

‘were punished for using their traditional languages and were made ashamed of their

traditional lénguage and way of life. Consequently, by reason of the attendance at
Indian Day Schools, the Survivor Class members ability to speak their traditional
languages and practice their spiritual, religious and cultural activities was seriously

impaired and, in some cases, lost entirely. These Class members were denied the
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ability to exercise and enjoy their Aboriginal Rights, both individually and in the

context of their collective expression within their communities.

42.  The interference in the Aboriginal Rights of the Survivor Class has resulted in that
same loss being suffered by their descendants and communities, which was the result
sought by Canada.

43.  Canadahad at all material times, and continues to have, a duty not to impair the Class
members' Aboriginal Rights, including the exercise of their spiritual practices,
languages, traditions and culture. Canada has failed in these duties, without
justification.

DAMAGES

SURVIVOR CLASS

44, As a consequence of the negligence and/or breach of fiduciary, constitutional,

statutory and common law duties, and the breaches of Aboriginal Rights by Canada
and its agents, for whom Canada is vicariously liable, the Survivor Class members,

including the Representative Plaintiffs, suffered injm'y and damages including:

a) assault and battery;

b) sexual abuse;

c) severe emotional, psychological pain and suffering;

d) losé of language, culture, spirituality, and Aboriginal identity;

e) isolation from their family, community and Nation,

1) an impairment of mental and emotional health, in some cases amounting to a

permanent disability;
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g)  an impaired ability to trust other people, to form or sustain intimate
relationships, to participate in normal family life, or to control anger;

h) a propensity to addiction;
i) alienation from community, family, spouses and children;

i) an impaired ability to enjoy and participate in recreational, social, cultural,
athletic and employment activities;

k) an impairment of the capacity to function in the work place and a permanent
impairment in the capacity to earn income;

) deprivation of an education, including basic literacy and skills necessary to
obtain gainful employment;

m) sexual dysfunction, confusion and disorientation;

n) depression, anxiety and emotional dysfunction;
0) suicidal tendencies and ideation;
p) loss of self-esteem and feelings of degradation, shame, fear and loneliness;

o)) nightmareé, flashbacks and sleeping problems;

1) fear, humiliation and emb‘arras.sment as a child and aduit; ,
S) impaired ability to express emotions in a norrﬁal and healtﬁy mannet;
t) loss of ability to participate in, or fulfill, cultural practicqs and duties;
u) loss of ability to live in their cqmmunity and Nation; and
V) cultural, economic, and social devastation.

FAMILY CLASS

45.  As a consequence of the negligence and/or breach of fiduciary, constitutional,

statutory and common law duties, and breach of Aboriginal Rights by Canada and its
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agents, for whom Canada is vicariously liable, the Family Class members, including

the Family Class Representative Plaintiff, suffered injury and damages including;

a)

b)

)

their relationships with Survivor Class members were impaired, damaged and
distorted as a result of the experiences of Survivor Class members in Indian
Day Schools;

their culture and languages were undermined and in some cases eradicated by
the forced assimilation of Survivor Class members into the dominant culture
as aresult of the forced attendance at Indian Day Schools; -

they suffered abuse from Survivor Class members as a result of the
experiences of Survivor Class members in Indian Day Schools;

they were unable to resume normal family life and experiences with Survivor
Class members as a result of the experiences of Survivor Class members in
Indian Day Schools;

they were deprived of pecuniary support from Survivor Class members as the
direct, and indirect, consequence of impairments caused by the Indian Day
School experience;

they incurred special and out of pocket expenses in their care of Survivor
Class members and were required to provide support and medical care to
Survivor Class members as a direct, or 1nd11ect ‘consequence of the Indian
Day School experience; and : -

cultural, economic, and social devastation.

PUNITIVE, EXEMPLARY AND AGGRAVATED DAMAGES

46.

The Class members plead Canada deliberately planned the systemic eradication of -

the language, religion and culture of Survivor Class members and Family Class

members. The actions were deliberate, malicious and intended to cause harm, and in

the circumstances punitive, exemplary and aggravated damages are appropriate and

necessary.
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The Class members plead that Canada, and its Agents, had specific and complete
knowledge of the systemic and widespread physical, psychological, emotional,
cultural and sexual abuses of Survivor Class members that were occurring at Indian
Day Schools. |

In the alternative, the Class members plead that Canada was grossly negligent or

negligent and/or willfully blind to these abuses.

Despite this knowledge, actual or imputed, Canada continued to operate Indian Day
Schools and took no reasonable steps to protect the Survivor Class members from
these severe abuses and resulting damage that arose as a result. In the circumstances,
the failure to act on that knowledge and to protect vulnerable children in Canada's
care amounts to a wanton and reckless disregard for their safety and renders punitive,

exemplary and aggravated damages, both appropriate and necessary.

The Plaintiffs plead that the Statement of Reconciliation and the Apology by Canada

“are admissions by Canada of the facts and duties set out herein and that they are

supportive of punitive, exemplary and aggravated damages.

At all material times, Canada owed the Plaintiffs and Qlasa members a spécial duty
of care, good faith, honesty and onalty, pursuant to Canada's constitutional
obligations and Canada's duty to act in the best interests of Aboriginal People and
especially Aboriginal children, who were particularly vulnerable. Canada breached

those duties, causing severe harm.

BREACHES OF OBLIGATIONS OWED IN QUEBEC

52.

Where the aforementioned acts of Canada and its agents took place in the province
of Québec, they constitute breaches of Article 1457 of the Civil Code of Québec,
CQLR ¢ CCQ-1991; sections 1, 4, 10, 10.1, and 16 of the Charter of Human Rights
and Freedoms, CQLR ¢ C-12; and render Canada liable for damages under section 3
of the Crown Liability and Proceedings Act, R.S.C. 1‘985, c. C-50.
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STATUTES RELIED UPON

53.  The Plaintiffs plead and rely upon the following;

Federal Courts Act, RS.C., 1985, c. F-7, 5. 17;

Federal Courts Rules, SOR/98—106, Part 5.1 Class Proceedings;
Constitution Act, 1982, ss. 25 and 35(1);

Negligence Act, R.S.0. 1990, ¢. N.1.;

Indian Act, R.S.C. 1985, ss. 3, 18(2), 114-122 and its predecessors;
Crown Liability and Proceedings Act, R.S.C. 1985, ¢. C-50; |

Civil Code of Québec, CQLR ¢ CCQ-1991;

Charter of Human Rights and Freedoms, CQLR ¢ C-12;

Family Law Act, R.S.0., 1985, c. F-7 and similar legislation in other |
- Canadian provinces and territories, including the Tort-feasors Act, R.S.A
2000 c. T-5 and the relevant portions of the Civil Code of Québec.

54.  The Plaintiffs propose that this action be tried in the city of Ottawa, in the province

of Ontario.

Date: March 7, 2019

GOWLING WLG (CANADA) LLP
160 Elgin Street, Suite 2600

Ottawa, ON KIP 1C3 -

Tel:  (613)233-1781

Fax: (613) 563-9869

Mary M. Thomson
Brian A. Crane, Q.C
Robert Winogron
Jeremy Bouchard
John J. Wilson
Joshua Shoemaker

Solicitors for the Plaintiffs
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-Cour fédérale

Federal Court

| Date: 20180621
Docket: T-2169-16
Citation: 201‘8 FC 042
Ottawa, Ontario, June 21, 2018

PRESENT: The Honourable Mr. Justice Phelan

CLASS PROCEEDING
BETWEEN:
GARRY LESLIE MCLEAN,
ROGER AUGUSTINE,
ANGELA ELIZABETH SIMONE SAMPSON,
MARGARET ANNE SWAN and
MARIETTE LUCILLE BUCKSHOT
Plaintiffs

and

HER MAJESTY THE QUEEN IN RIGHT OF
CANADA as represented by THE ATTORNEY
GENERAL OF CANADA

Defendant /
ORDER

UPON MOTION, treated as a Rule 369 motion in writing, for an Order: ‘
a) certifying this proceeding as a class proceeding;
b) certifying the Classes;

c) stipulating the common issues for trial;
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d) appointing the Representative Plaintiffs;

e) approving the Litigation Plan;

f) appointing Gowlings WLG (Canada) LLP as Class Counsel;

2) staying any other putative class action relating to fhis class proceeding pending
further Order of this Court; and |

h) costs and other relief.
AND UPON the Defendant consenting in whole to the Motion as filed:
AND UPON the Court reading the materials filed;

AND UPON being satisfied that this is an appropriate proceeding for certification as a

Class Action upon the terms proposed;

THIS COURT ORDERS that:

L. This action s cettified as a class proceeding against the Defendant Her Majesty
the Queen.
2. The Classes in this proceeding are defined as follows:

: (a) Survivor Class means all persons, wherever they may ﬁow reside or be
domiciled, who attended an Indian Day School during the Class Period.
(b) Family Class means all persons who are a spouse or former spouse, child,
grandchild or sibling of a member of the Survivor Class and the spouse of

a child, grandchild or sibling of a Sﬁrvivor Class member.
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The Class Period is defined as follows:

Class Period means the period from and including January 1, 1920

and ending on-the date of closure of any particular Indian Day

School, or the date on which management and control of any

particular Indian Day School was effectively transferred from

Canada. -

The following persons are appointed as Representative Plaintiffs:

(@
(b)

For the Survivor Class, Garry Leslie McLean;

For the Family Class, Mariette Lucille Buckshot.

The common questions of law or fact in this proceeding are certified as follows:

(a)

(b)

(©)

)

Did the Defendant, through the establishment, funding, control, and
maintenance of Indian Day Schools in Canada throughout the Class Period
[the IDS System] owe a duty of care to the Survivor Class and the Family
Class, or an; member of either Class?

Did the Défendant, £hrough the establishmer’lt,b t;unding, control,. and
maintenance of the IDS System, breach a duty of cafe owed By it to the
Survivor Class and the Family Class, or any member of either Class?

Did the Defendant, through the establishment, funding, control, and
maintenan;:e of the IDS System, breach a fiduciary dﬁty owed to the
Survivor Class and Family Class‘, or any member of either Class?

Did the Defendant, through the establishment, funding, control, and

maintenance of the IDS System, breach a statutory obligation owed under
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the Indian Act or other statute to the Survivor Class and Family Class, or
any member of either Class?

(e) Did the Defendant, through the establishment, funding, éontrol, and
maintenance of the IDS System, breach the Aboriginal rights of the
members of the Survivor Class and Family Class?

® What injury and damages have the members of the Survivor and Family.
Class suffered as a result of the breaches of Canada’s duties identified in
issues (a) through (e) above?

Gowling WLG (Canada) LLP is appointed as Class Counsel.

No costs are payable on this motion for certification in accordance with

Rule 334.39 of the Federal Courts Rules, SOR/98-106.

“Michael L. Phelan”

Judge






Cour fédérale Federal Court

Date : 20180621
Dossier : T-2169-16
Référence : 2018 CF 642
Ottawa (Ontario), le 21 juin 2018

En présence de monsieur le juge Phelan

RECOURS COLLECTIF
ENTRE :
GARRY LESLIE MCLEAN,
ROGER AUGUSTINE,
ANGELA ELIZABETH SIMONE SAMPSON,
MARGARET ANNE SWAN et
MARIETTE LUCILLE BUCKSHOT

demandeurs

et

SA MAJESTE LA REINE DU CHEF DU
CANADA, représentée par LE PROCUREUR
GENERAL DU CANADA
défenderesse

[TRADUCTION FRANCAISE]

- ORDONNANCE

VU LA REQURETE, jugée comme une requéte écrite déposée en application de
Particle 369 des Reégles des Cours fédérales, visant & obtenir une ordonnance :

a) autorisant 1’instance a titre de recours collectif;



Page: 2

b) autorisant les groupes;
c) énoncant les questions communes faisant 1’objet de I’instruction;
d) nommant des représentants parmi les demandeurs; 1
€) approuvant le plan relatif aﬁ litige;

f) nommant Gowling WLG (Canada) S.E.N.C.R.L., s.r.l, comme avocat des
groupes; ;
2 différant tout autre recours collectif iﬁtenté ayant un lien avec le présent recours
collectif en attendant une autre ordonnance de la Cour;

h) visant 1’adjudication de dépens et toute autre réparation.

ATTENDU QUE la défenderesse donne son consentement global a 1’égard de la requéte
déposée;

ATTENDU QUE la Cour a pris connaissance des documents déposés;

ATTENDU QUE 1a Cour est convaincue que la présente instance convient pour autoriser

le recours collectif selon les modalités proposées;

LA COUR ORDONNE ce qui suit :

1. L’action est autorisée a titre de recours collectif contre la défenderesse, Sa
Majesté la Rgine.

2. Les groupes du présent recours sont définis comme suit :

' (a) Le groupe des survivants s’entend de toutes les personnes, peu importe

1’endroit ol se situe actuellement leur résidence ou domicile, qui ont



(b)
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étudié dans un externat indien pendant la période visée par le recours
collectif.

Le regroupement familial s’entend des conjoints ou ex-conjoints, des
enfants, des petits-enfants, des fréres ou des sceurs des membres du groupe
des survivants, de méme que des conjoints des enfants, des petits-enfants,

des fréres ou des sceurs des membres du groupe des survivants.

3. La période visée par le recours collectif est définie comme suit :

La période visée par le recours collectif s’entend de la période
commengant le 1% janvier 1920 et se terminant le jour de la
fermeture de tout externat indien ou le jour ot les responsables du
contrdle et de la gestion de tout externat indien ont réellement été

transférés a ’extérieur du Canada.

4. Les personnes suivantes parmi les demandeurs sont nommées 2 titre de

représentants :

(2)
(b)

Pour le groupe des survivants, Garry Leslie McLean;

Pour le regroupemeht familiai, Mariette Lucille Buckshot.

5. Les questions de droit et de fait communes autorisées & I’égard du présent recours

sont les suivantes ;

(@)

La défenderesse avait-elle, dans le cadre de la fondéﬁion, du financement,
du contrdle et de ’entretien des externats indiens au Cénada pendant la-
période visée par le recours, un devoir de diligence envers le groupe des
survivants et le regroupement familial ou tout mcmBre de I’un de ces

groupes?



(b)

(©)

(d

(e)
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La défenderesse a-t-elle, dans le cadre de la fondation, du financement, du
contrble et de I’entretien des externats indiens au Canada pendant la
période visée par le recours, manqué au devoir de diligence qu’elle avait
envers le groupe des survivants et le regroupement familial ou tout
membre de 1’un de ces groupes?

La défenderesse a-t-elle, dans le cadre de la fondation, du .financement, du
contrble et de Pentretien des externats indiens au Canada pendant la
périodé visée par le recours, manqué au devoir fiducial qu’elle avait
envers le groupe des survivants et le regroupement familial ou tout
membre de I’un de ces groupes?

La défenderesse a-t-elle, dans le cadre de la fondation, du financement, du
cont;:éle et de I’entretien des externats indiens au Canada pendant la
période visée par le recours, manqué A une obligation statutaire qu’elle
avait, conféfmément A la Loi sur les Indiens ou 4 une autre loi, envers le
groupe des survivants et le regroupement, favtr.llillial ou tout rhembre de 1f1in
de ces groupes? - | |

La défenderesse a-t-elle, dans le cadre de la fondation,‘ du financement, du
contrdle et de I’entretien des externats indiens au Canada pendant la
période visée par le recours, violé les droits ancestraux des membres du

groupe des survivants et du regroupement familial?
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® Quels sont les préjudices et les dommages qu’ont subis les membres du
groupe des survivants et du regroupement familial en raison des
manquements du Canada aux obligations mentionnées dans les questions
(a) A (e) ci-dessus?

Gowling WLG (Canada) S.E.N.C.R.L,, s.r.l., est nommé comme avocat des

groupes.

Aucuns dépens ne sont payables a I’égard de la présente requéte en autorisation,

conformément a 'article 334.39 des Regles des Cours fédérales, DORS/98-106.

« Michael L. Phelan »

Juge
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NOTICE OF CERTIFICATION AND HEARING FOR APPROVAL OF SETTLEMENT

(Long Form)

INDIAN DAY SCHOOL LITIGATION

If you attended an Indian Day School, this notice may affect your legal rights. Please read it carefully.

- The Federal Court authorized this Notice. This is not a solicitation from a lawyer.

>

In the class action, McLean v Canada (Court File No. T-2169-16), students who attended a
Federal Indian Day School sought damages from Canada for harms suffered by them as a result
of their attendance. -

This legal action was certified on June 21,2018, on consent, as a class proceedmg in the Federal
Court. :

The Government of Canada (“Canada”) has agreed to an out-of-court Settlement with Class
Members in relation to its establishing and funding of Federal Indian Day Schools (“Indian Day
Schools”) and its subsequent control and management of the Indian Day Schools.

As part of the Settlement, Canada wiII provide compensation to Eligible Class Members. -

The Settlement must be approved by the Federal Court before compensatlon will become

-available to Class Members.

‘The date and location for the proposed Settlement Approval Hearing is May 13, 14 and 15, 2019

at the Federal Court, 363 Broadway, Winnipeg, MB R3C 3N9.

Class Counsel will also ask the Court to approve fees ‘and disbursements for their work in
achieving the Settlement.. b

" Your Legal Rights And Options In This Proposed Settlement

1. Do Nothing: If you support the Settlement Agreement you do not
. have to do anything at this time although you can
choose to file a Statement in Support and/or to appear
at the. Settlement Approval Hearing. Please note that
you will give up any right to object to the Settlement
under this option.

2. Object to the Proposed If you disagree with the proposed Settlement, you
Settlement: have the right to object. You can object by delivering
- an Objection Form to Class Counsel at the address
below by May 3, 2019. Class Counsel will file your
Objection Form with the Court in advance of the
‘Settlement Approval Hearing. Do not -send your
Objection Form directly to the Court. -

3. Attend the Hearing: Go to the Federal Court, 363 Broadway,
Winnipeg, MB R3C 3N9.. If you have submitted an
Objection Form to Class Counsel, you can ask to make
oral submissions to the Court. Your Objection Form
should indicate your intention to make oral submission
at the hearing.



The following pages provides more information on the Class Action and the Settlement Approval
Hearing. : :

WHAT THIS NOTICE CONTAINS:

BASIC INFORMATION ABOUT THIS SETTLEMENT
1. Whydid! get this notice?
2. Whatis an Indian Day School?
3. Whaﬁt is a class action?
4. What is the Indian Day School Class Action about?

5. | Why is there a Settlement?

WHO IS INGLUDED IN THE SETTLEMENT?
6. Whois included in the Settlement?

7. What if I.am not sure whether | am included in the Settlement?

SETTLEMENT BENEFITS
| 8. What does the Settlement provide?
9. How will fhe lawyers bé\paid? _
10. | When will | réceive my payment? .
11."  What am | giving up in the Settlement?
12. Can | remove myself from the Settlement?
RECEIVING A PAYMENT
13. How can | receive a payment?
14.  -What if my claim is denied?

15. What if | .disagree with the level of compensation awarded?

THE LAWYERS REPRESENTING YOU

16.  Who are the lawyers for the plaintiffs? .

THE APPROVAL HEARING



17. How do | object to the proposed Settlement?
| 18.. lIs there a way for fne to show my support for the proposed Settlement?
19. When and where will the court decide whether to approve the proposed Settlerlne‘nt?A
20, —Do | have to attending the hearing?
21. May | speak gt the‘Heéring?
22, Whatif | do nothing? |
MORE INFORMATION

23.  How do | get more information?



' BASIC INFORMATION ABOUT THIS SETTLEMENT

1. Why did | get this notice?

You received this Notice for one of three reasons:

First, you submitted an Indian Day Schools Class Action Registration Form to Gowling WLG.
Your Registration Form provided Class Counsel with an up-to-date record on how to contact you
with updates about the class action and a potential Settlement.

Second, someone you know sent you this information because they belleve that this Settlement
will impact your rights. Please read the entire Notice carefully as your legal rights will be affected
even if you do nothlnq

Third, you found this Notice in a public area. In an effort to reach as many Class Members as

possible, these Notices have been sent to First Nations and Friendship Centres across Canada,

as well as other groups and organizations. Please read the entire Notice carefully as your legal
" rights W|II be affected even if you do nothing. .

2. What is an Indian Day School?

Indian Day Schools include all those schools established or designated as such by the Federal
~ Department of Indian Affairs in which Indigenous students across Canada were required to attend by
law (under the Indian Act), and were funded in part or solely by Canada. Unlike Indian Residential
Schools, students did not reside at Indian Day Schools. Only in very limited circumstances (seasonal
weather conditions etc.) would a student reside at an Indian Day School.

3, What is a class action?

In a class action, one or more people called “Plaintiffs” sue on behalf of people who have similar claims.
All of these people are called a “Class” or “Class Members.” The courts resolve the issues for everyone
affected, except for those who exclude themselves from the lawsuits.

- 4. What is the Indian Day School class action about?

The legal action, McLean v Canada (Court File No. T-2169-16), was brought to claim damages from
Canada for harms suffered by students who attended an Indian Day School. Indian Day School students
have reported suffering physical, sexual, and psychological abuse by teaching staff, officials, students
and other third parties. In some cases, the abuse was severe. These abuses were in addition to students
who were mocked, denigrated or humiliated by reason of their Indigenous culture and language. McLean
v Canada seeks recognition of and justice for the harms inflicted on former students of Indian Day
Schools and their family members.

The legal action was certified on consent as a class proceeding by Justice Phelan of the Federal Court
on June 21, 2018.



5. Why is there a settlement?

Canada has agreed to an out-of-court settlement with Class Members in relation to its establishment
- and funding of Indian Day Schools and its subsequent control and management of the Schools. By
reaching a settlement, the parties avoid the significant costs and uncertainty of a trial, as well as potential
delays in obtalnlng a final judgment.

WHO IS INCLUDED IN THE SETTLEMENT?

6. Who is included in the Settlement?

Former Indian Day School students (“Survivor Class Members”) -and their famlly members (“Family
Class Members’) are mcluded in this Settlement

~ Tobe eligible as a Survivor Class Member, you must have attended at least one of the identified Indian
Day Schools during the time that it was operated and/or controlled by Canada and you must have
suffered a recognized harm as a consequence of your attendance. The identified Indian Day Schools
are listed on a Schedule to the Settlement Agreement and available on the Class Action website. Each
eligible Survivor Class Member will be required to provide supporting material for his or her claim.

Family Class Members will receive no direct compensation under the proposed Settlement. Instead, a
$200,000,000 (CDN) Legacy Fund is being established to support projects for commemoration,
wellness/healing, and the restoration and preservation of Indigenous Ianguages and culture.

"The Representative Plaintiffs and their Iawyers think the proposed Settlement is in the best interests of
all Class Members.

7. What if | am not sure whether | am vin‘cluded in the Settlement? 5

If you are not sure whether you are included in the Settlement, vyou may call Class Counsel with
~ questions, visit www. lndlanDavSChooIs com or call the following toll free phone number: 1 (844) 539-
3815.

SETTLEMENT BENEFITS

8. What does the Settlement provide?

If the Settlement Agreement is approved by the Federal Court, it will provide for dlrect compensation to
Survivor Class Members who experienced harm while they were a student at a listed Indian Day School
during the relevant period (“Eligible Class Members”). The listed Indian Day Schools are provided in
Schedule K of the Settlement Agreement. Eligible Class Members will be required to apply to a Claims
Administrator to receive compensation.



The Settlement Agreement also provides $200,000,000 (CDN) to support commemoration projects,
health and wellness projects, and language and culture initiatives. This compensation will be made
available by the McLean Day Schools Settlement Corporation, which will distribute the money as
proposal-based funding.to existing organizations and initiatives.

Canada has agreed to pay compensation to Eligible Class Members in accordance with the severity of
harms they suffered while attending an Indian Day School. This severity is measured against a Harms
Assessment Grid that contains five (5) levels of compensation. The level and associated compensation
*. are the following:

Level 1: $10,000 (CDN)
Level 2: $50,000 (CDN)
Level 3: $100,000 (CDN)
Level4:  $150,000 (CDN)
Level 51 $200,000 (CDN)

Under the Settlement, Eligible Class Members will receive a single payment in the amount associated
with the most severe harm they suffered while attending an Indian Day School, irrespective of the
number of schools attended. Each level contains verification requirements. The Harms Assessment
Grid and other details are available in Schedule B of the Settlement Agreement. The Settlement
Agreement is available at www., Indlandavschools com.

9. How will the lawyers be paid?

No portion of Class Counsel fees will come from the compensation paid to Survivor Class Members or
~ to the Legacy Fund. Canada has agreed to pay Class Counsel $55 000,000 (CDN) plus taxes for legal
fees and disbursements. :

Class Counsel fees and dlsbursements are subject to Court approval at the Settlement Approval
Hearing.

10.When will | receive my payment?

If the proposed Settlement Agreement is approved by the Federal Ceurt,' and all appeals from that
approval are resolved, Class Members can begin submitting their Applications.

Eligible Class Members will receive compensation after their Application has been reviewed and
approved by the Claims Administrator. If the Claims Administrator requires additional information to
review a claim, the time required to review and approve the Application may increase. Under certain
circumstances, a Third Party Assessor may review the decision of the Clalms Administrator with respect
to the level of compensation being assigned to a claim.

An announcement will be made shortly before the Applications are made available.



11.What am I‘giving up in the Settlement?

If an Order is granted by the Court approving the Settlement of this action, the judgment W|II be
binding on all class members who do not opt out of the proceedings.

If you do NOT opt out of the Settlement, as described below, and the proposed Settlement Agreement
becomes final, you will not be able to advance a lawsuit of your own for Canada’s management and
control of Indian Day Schools. You will be “releasing” Canada from liability for all actions at Federal
Indian Day Schools, but you will recelve compensation i in recognmon of the harms that you experlenced

Nothing in this proposed Settlement requires you to give up your right to sue a province or religious
~ institution for its involvement in ltS management or control of an Indian Day School.

The proposed Settlement Agreement provides a specific description of the Release. Please read the
Settlement Agreement carefully and contact Class Counsel if you have any questions.

12.Can | remove myself from the Settlement?

If you are an Ellglble Class Member, you can remove yourself from the Settlement with an Opt Out

Form found in Schedule H of the Settlement Agreement before the end of the Opt Out period: The Opt

Out Period is sixty (80) days after the Federal Court approves the Settlement Agreement, if the Court
chooses to do sO.

More mformaﬂon on the Opt Out Period wiIl be announced at www.IndianDaySchools.com.

RECEIVING A PAYMENT
13. How can | receive a payment?

If the proposed Settlement Agreement is approved by the ‘Federal Court, all Class Members will be
required to submit an Application to the Claims Administrator. The Claims Administrator will review your
claim and make one of three determinations: (1) approve the claim; (2) deny the claim; or (3) request
additional information.

If your claim is approved, you will receive compenéation based on the Harms Assessment Grid provided
in Schedule B of the Settlement Agreement. The compensation will be paid directly either to you, your
court-appointed representative, or, in the event of your death, your estate executor. 7

Application forms will be available at www.IndianDaySchools.com or by calling - the Claims
Administrator after the proposed Settlement Agreement is approved by the Federal Court.

14. What if my claim is denied?

The Claims Administrator will notify you if your claim is denied.

Your Application will be denied if (a) you are not an Eligible Class Member or (b) you have already been
compensated, in another proceeding, for your attendance at an Indian Day School.



15. What if | disagree with the level of compensation awarded?

If you are an Eligible Class Member and have not previously been compensated for your attendance at
- a Federal Indian Day School, the Claims Administrator will assess your Application and approve a level
of compensation in accordance with the Harms Assessment Grid.

If the Claims Administrator approves youk Application for a lower level of compensation than what you
believe you are entitled to under the Harms Assessment Grid, you will have the option to provide further
information and have your claim re-assessed in light of that further mformatlon You will then be notified
of the Claims Administrator's re- assessment

If the Claims Administrator confirms its initial assessment, you have the option of having your claim
reviewed by a Third Party Assessor. The deCISlon of the Thlrd Party Assessor is flnal

THE LAWYERS REPRESENTING YOU
16. Who are the lawyers for the plaintiffs?

Gowling WLG was appointed as Class Counsel by Justice Phelan of the Federal Court on June 21,
2018. You may contact Class Counsel at:

Gowling WLG (Canada) LLP
160 Elgin Street

Suite 2600

Ottawa Ontario K1P 1C3

Vanessa Lessard, law clerk
Vanessa.Lessard@gowlingwlg.com

About Class Counsel

Lead Class Counsel are Robert Winogron, Jeremy Bouchard and Mary M. Thomson of the law firm,

Gowling WLG (Canada) LLP. Mr. Winogron and Mr. Bouchard have over 30 years of combined legal
experience in the area of Aboriginal Law and Litigation. Ms. Thomson is a class action specialist and
has 35 years of- litigation experience. Gowling ' WLG is a national law firm which is consistently |
recognized for its representatlve work on behalf of First Nations and Aboriginal orgamzatlons across
Canada. :

There is no charge to speak to Class Counsel. - o -

THE APPROVAL HEARING |
17. How do | object to the proposed Settlement?

You can object to the proposed Settlement if you do not like some or all of its terms. The Court will
consider your views. To object, you must submit an Objection Form to Class Counsel that includes the
following: '



Your name, address, and telephone number:

A statement saying that you object to the Indian Day School proposed Settlement;
The reasons you object to the proposed Settlement, along with any supporting
materials;

The Indian Day School that you attended and the years that you attended; and
Your signature.

VVVVVY

You must mail or email your Objection Form, postmarked by May 3, 2019 to:

Indian Day School Class Action — Objectlon
Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa Ontario K1P 1C3

Attention: Vanessa.Lessard@qowtinqwlq.c’om

Obijecting to the 'Settlement;Aqreement is not the same as Opting Out.
f you object to the Settiement Agreement, ydu should do so at the Settlement Approval Hearing.

Although Class Members may make objection to the proposed Settlement, the Final Decision on
Approval of the Settlement is that of the Judge alone.

17. Is there a way for me to show my support for the proposed Settlement?

You can support the proposed Settlement by submlttlng a Statement in Support or email to Class
Counsel It should include:

> Your hame, address, and telephone number;

> The reasons you support the proposed Settlement; - S

> The Indian Day School that you attended and the years that you attended and
> Your signature. _

You must mail or email your Statement of Support, postmarked by May 3, 2019 to:

Indian Day School Class Action ~ Support
Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa Ontario K1P 1C3

Attention: Vanessa.Lessard@qowlinqwlq.com

You may also indicate on your Statement of Support a wnIImgness to speak at the hearing in
favour of the proposed settlement.

18. When and where will the Court decnde whether to approve the proposed
Settlement? ,



A motion to approve the Settlement is scheduled to be heard on May 13, 14 and 15, 2019 at the Federal
Court, 363 Broadway, Winnipeg, MB R3C 3N9. '

If you are unable to attend the hearing but wish to address the Court, live video conferencing may be
arranged at other Federal Court locations in Canada. If you wish to address the Court by video
conference, you must contact Class Counsel at the contact information above no later than May 3,
2019. The addresses of Federal Court locations with video conferencing will be posted at
www.indiandayschools.com by May 6, 2019. If you are unable to appear either in person or by video
conference but still want your views on the settlement heard, you can put them in writing as described
above. ' ‘ ' '

14'9. Do | have to attend the hearing?

You do NOT have to attend the hearing. Class Counsel will answer questions that the Court may have
about the proposed Settlement Agreement. If you sent an Objection Form or Statement of Support to
Class Counsel, you do not have to attend the hearing. Class Counsel will file your document with the
Court in advance of the Settlement Approval hearing. ‘

20. May | speak at the hearing?

Class Members may speak at the Approval Hearing. If you are a Class Member, you can ask the Court
for permission to speak at the Approval Hearing. To do so, please indicate on your Objection Form or
Statement of quport that you would like to speak at the Approval Hearing. :

21. What if | do nothing?

If you choose to do nothing, the Court will consider the merits of the Settiement Agreement without your
input. . BRI : -

MORE INFORMATION

22. How do | get more information?

This Notice summarizes the proposed Settiement. More details are in the proposed Settlement
Agreement. ' ' . e

" You can get a copy of the proposed Settlement Agreement at www.IndianDaySchools.com. You can
send your questions to Indian Day School Class Action, c/o Class Counsel.







NOTICE OF CERTIFICATION AND SETTLEMENT APPROVAL HEARING

(Short Form)

INDIAN DAY SCHOOL LITIGATION

If you attended an Indian Day School, this notice may affect your legal rights. Please read it carefully.

A Canada-wide Settlement has been reached in the Indian Day
School Class Action. The Government of Canada (“Canada”)
has agreed to an out-of-court Settlement with Class Members in
relation to its establishing and funding of Federal Indian Day
Schools (“Indian Day Schools”) and its subsequent control and
management of the schools. As part of the Settlement, Canada
will provide compensation to eligible Class Members.

The legal action, McLean v Canada (Court File No. T-2169-1 6),
sought damages from Canada for harms suffered by students who
attended an Indian Day School. The legal action was certified on
June 21, 2018, on consent, as a class proceeding in the Federal
Court. : :

WHAT DOES THE SETTLEMENT PROVIDE?

Canada has agreed to pay.compensation to eligible Class
Members in accordance with the severity of harms they suffered
while attending an Indian Day School. Compensation ranges from
$10,000 (CDN) for harms associated with attendance at an Indian
Day School to $200,000 (CDN) for repeated incidents of sexual
abuse and/or physical assault causing long-term injury. Eligible
Class Members will receive a payment reflecting the most severe
harms they suffered while attending an Indian Day School,
irrespective of the number of schools attended.

The settlement also includes a Legacy Fund that will provide
$200,000,000 (CDN) to support commemoration projects, health
and wellness projects, and language and culture initiatives.

More information on compensation levels and the claims process
can be found in the Settlement Agreement. You can obtain a copy
of the Settlement Agréeement and its Schedules orithe Indian Day
School Website: www.indiandayschools.com

WHO IS INCLUDED?

To be eligible for individual compensation, “you must have.

attended one of the identified Indian Day Schools when it was
operated and/or controlled by Canada and you must have
suffered harm as a consequence of your Indian Day School
attendance. The identified Indian Day Schools are listed on
Schedule K to the Settlement Agreement that is available on the
Indian Day School Website.

HOW DO | RECEIVE COMPENSATION?

If Settlement of the McLean Class Action is approved by the Court
and if you are an eligible Class Member, you can make a claim for

compensation. You must fill in an application form and sent it to _

the Claims Administrator. Each eligible Class Member will be
required to provide supporting material for his or her claim. More
information on how to make a claim will be made available if the
settlement is approved. o

WHAT IF | DON'T AGREE WITH THE SETTLEMENT?

A motion to approve the Settlement is scheduled to be heard on
May 13, 14 and 15, 2019 at the Federal Court, 363 Broadway,
Winnipeg, MB R3C 3N9. Class Counsel will also ask the Court
to approve fees and disbursements for their work in achieving the
settlement.

. If you agree with the proposed Settlement, you do not have
to do anything at this time although you can choose to file a
Statement of Support with Class Counsel, who will provide it

to the Court. You may also speak at the Approval Hearing.
Please indicate that you would like to do so in your Statement of
Support.

~If you disagrée with the proposed settlement, you have the

right to object. You can object by delivering an Objection Form
to Class Counsel at the address below by May 3, 2019. Class
Counsel will file your Objection Form with the Court in advance of
the Settlement Approval Hearing. Do not send your Objection
Form directly to the Court. :

You may also attend the Settlement Approval Hearing in Winnipeg
on May 13, 14 and 15, 2019. If you have submitted an Objection
Form to Class Counsel, you can ask to make oral submissions to
the Court. Your Objection Form should indicate your intention to
make oral submission at the Approval Hearing.

Although Class Members may make objection to the
proposed Settlement, the Final Decision on Approval of the
Settlement is made by the Judge alone. i

If you are unable to attend the Approval Hearing in Winnipeg on
May 13, 14 or 15, 2019 but wish to address the Court, live video
conferencing may be arranged at other Federal Court locations in
Canada. If you wish to address the Court by video conference,
you must contact Class Counsel at the contact information below
no later than May 3, 2019. The addresses of Federal Court
locations with video conferencing will be posted at
www.indiandayschools.com by May 6, 2019. If you are unable to
appear either in person or by video conference but still want your
views on the settlement heard, you can put them in writing as
described above.

CAN | OPT OUT OF THE SETTLEMENT?

If the Settlement is approved by the Court, the judgement will be
binding on'you unless you opt out of the proceedings. Opting out .
will preserve your rights to independently sue Canada for harms
suffered while you were a student at an Indian Day School.

Class members will have the opportunity to opt out of the
Settlement after May 2019 and approval by the Federal Court.
More information on when and how to opt out will be posted on
the Class Action Website if the Settlement is approved. If you do
not opt out of the action prior to the opt out deadline, you will
be bound by the terms of the Settlement Agreement.

Objecting to the Settlement Agreement is not the same as
Opting Out. If you object to the Settlement Agreement, you
should do so at the Settlement Approval Hearing.

IMPORTANT: Nothing in this Settlement interferes with a
Class Member’s ability to pursue legal proceedings againsta
province, territory or religious order for alleged harms
suffered at a day school run by any of those entities.

APPROVAL SOUGHT FOR LEGAL FEES

Canada has agreed to pay Class Counsel $55,000,000 (CDN)
plus applicable taxes for legal fees and disbursements. No
portion of Class Counsel Fees will come from the
compensation paid to Survivor Class Members or to the
Legacy Fund. Class Counsel fees and disbursements are subject
to Court approval at the Settlement Approval Hearing.

FOR MORE INFORMATION



NOTICE OF CERTIFICATION AND SETTLEMENT APPROVAL HEARING
(Short Form)

INDIAN DAY SCHOOL LITIGATION

If you attended an Indian Day School, this notice may affect your legal rights. Please read it carefully.

For more information about the settlement, please visit the
Indian Day School Website at www.indiandaysschools.com.

You may also contact Class Counsel at address below. There is
no cost for speakmg with Class Counsel.

Gowlmg WLG (Canada) LLP Law Firm Website:

160 Elgin Street www.gowlingwlg.com

Suite 2600 Toll Free Number:

Ottawa Ontario K1P 1C3 1 (844) 539-3815

Vanessa Lessard, law clerk Indian Day School Website:

Vanessa Lessard@gowlingwlg.com  www.IndianDaySchools.com

Please share this information with other
Day School Survivors '
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NOTICE PLAN
INDIAN DAY SCHOOL LITIGATION

(Long Fofm)

1. BACKGROUND/OVERVIEW

An Agree'ment-in-Principle was announced jointly by Garry MclLean, lead representative plaintiff, and
Minister of Crown-Indigenous Relations, The Honourable Carolyn Bennett on December 6, 2018.

The Agreement-in-Principle provides for individual compensation for harms suffered by former
students while attending a Federal Indian Day School. Such harms include physical and sexual
abuse as well as personal denigration linked to use of Indigenous language and culture.

In addition to the individual compensation, the‘Agreement-in-Principle includes $200 million for
the establishment of a Legacy Fund that will support projects for healing, weliness, education,
language, culture and commemoration.

Class Members are defined as follows:

Survivor Class means all persons, wherever they may now reside or be domiciled, who )
attended an Indian Day School during the Class Period.

Family Class means all persons who are a spouse or former spouse, child, grandchild or sibling
of a member of the Survivor Class and the spouse of a child, grandchild or sibling of a Survivor
Class member.

Class Period means:

The period from and including January 1, 1920 and ending on the date of closure of any particular
Indian Day School, or the date on WhICh management and control of any particular Indian Day
School was effectively transferred from Canada or if not transferred from Canada, the date on
which the offer of such transfer was not accepted by the affected First Nation. ’

A list of the Federal Indian Day Schools covered by the McLean Class Action Settlement can
be found at Schedule K to the Settlement Agreement. Survivor Class students who attended a
Federal Indian Day School during the time that a particular school was under the funding,
management and control of Canada will be invited to make application for compensation under
the Claims Process. Family Class members will receive no personal compensation under the
Settlement however Canada will- pay $200 million to support Legacy Projects, including
commemoration ceremonies at the community level, wellness and healing programs for Survivor
and Family Class members, and projects for the restoration of Indigenous languages and culture.

Class Counsel means Gowling WLG (Canada) LLP.

‘Gowling WLG was appointed as Class Counsel by Justice Phelan of the Federal Court on June 21,
2018. Class Counsel may be contacted at:



Gowling WLG (Canada) LLP
160 Elgin Street ‘

Suite 2600

Ottawa Ontario K1P 1C3

Vanessa Lessard, law clerk

Vanessa.Lessard@gowlingwlg.com
About Class Counsel .

Lead Class Counsel are Robert Winogron, Jeremy Bouchard and Mary M. Thomson of the law firm,

Gowling WLG (Canada) LLP. Mr. Winogron and Mr. Bouchard have over 30 years of combined legal

experience in the area of Aboriginal Law and Litigation. Ms. Thomson is a class action specialist and

has 35 years of litigation experience. Gowling WLG is a national law firm which is consistently

recognized for its representative work on behalf of First Nations and Aboriginal organizations across
- Canada.

2. Plan Summary

Objective. To notify the greatest practicable number of former Indian Day School students and Federal
Day Schools students in the North', as well as their family members, and to provide them with
opponunltles to see, read, or hear notice, understand the|r rights, and respond if they choose.

Situation Analysis. The foIIowmg factors guide dissemination methods needed to achieve an effectrve
notice effort:

e The Class is defined as all persons who attended a Federal l‘r;dian Dey School during the Class
period.

e There were an estimated ‘140' 000 Federal Indian. Day School Students alive at the
commencement of the Federal Court McLean Claim in 2016. It is estimated that the Class js
- decreasing by approx1mately 2,000 members per year as a result of age and iliness.

e Former students ‘are located throughout Canada on reserve, within  Indigenous
communities/settlements including northern communities, as well as within the general
population. Those re5|d|ng outside of an Indigenous community are located in both rural and
urban areas. ‘

o The edication level of the Class varies widely. While a significant number of Class Members did
not complete high school, others have recerved a university educa’uon .

e A small percentage of the Class is in correctional institutions or resides outside of Canada. .

e A partial list of the Class is available (reaching approximately 10% to 15% of former students).

1 Current llisting of Federal Day Schools indicates that historically,-there 11 Federal Day Schools in Northern
Québec; 26 in the Northwest Territories; 25 in Nunavut; and 9 in Yukon.



e Notice materials must be provided in languages appropriate for communicating with those
affected (i.e., English, French, and certain Indigenous languages).

Two Phases of Notice
e The proposed Notice Plan is divided into two phaseé as follows:

> The first phase, which announces the proposed settlement, the dates and location for
the settlement approval hearing, where and how to access information about the
settlement and the settlement approval hearing, as well as providing information on how
to object, if desired.

» The second phase, which is more robust and typically longer. Notice in the second
phase announces settlement approval. It outlines the settlement and its benefits. It
advises class members of their legal nghts as a result of the settlement approval,

“including the binding nature of the settlement approval on all class members who do not
opt-out of the settlement; the procedures and deadlines whereby those who wish to opt-
out of the settlement may do so; and information on how to access the claims procedure
including registration and application forms.

3. TARGET POPULATION OVERVIEW
Target Audience

The term “Target Audience” refers to Survivor Class Members in the Federal Indian Day School Class
Action and related family Class Members more generally. In the following section, national trends from
the 2016 Census are extrapolated and applied to Class Members in an effort to create a profile of the
Target Audience. :

Estimated Class Size

The 2016 Census shows a total of 1,673,780 individuals reporting an Aberiginal Identity, inclusive of
First Nation, Métis, or Inuit identities.? Of the total, 977,235 identify as being First Nation; 587,545, as
Métis; and 65,025, as Inuit.® Figure 1 shows a breakdown of the populatlon reporting an Aboriginal
Identity.

2 Statistics Canada. 2017. Canada [Country] and Canada [Country] (table). Census Profile. 2016 Census,
Statistics Canada Catalogue no. 98-316-X2016001. Ofttawa. Released November 29, 2017.
https:/ivww12.statcan.gc.ca/census-recensement/2016/dp-pd/profiindex.cfm?Lang=E (accessed January 28,
2019); This figure includes individuals with one or more self-reported Aboriginal identities.

3 Statistics Canada. 2017. Canada [Country] and Canada [Country] (table). Census Profile. 2016 Census.
Statistics Canada Catalogue no. 98-316-X2016001. - Ottawa. Released November 29, 2017.
https://www12.statcan.gc.ca/census-recensement/2016/dp-pd/prof/index.cfm?Lang=E (accessed January 28,
2019); these figures include individuals who identified with a single Aboriginal identity. -




Figure 1: Aboriginal Population in Canada*

Identity ‘ Total Male Female
Aboriginal [dentity 1,673,785 813,520 860,265
First Nations 977,235 471,510 | 505,725
Métis 587,545 289,435 298,115
Inuk (Inuit) ’ ] 65,030 32,030 32,995

Source: 2016 Census of Popuiation, Statistics Canada Catalogue no. 98-316-X2016001

The report authored by Peter Gorham entitled, Estimating the Class Size of. Scholars Attending a
Federal Day School in Canada, provides that the Class Size is likely to lie between 120,000 to 140,000
persons, with a single number “best estimate” of 127,000 being alive in October 2017.5 While the Report
does not distinguish between the Aboriginal identities of the former students, the majority of Class
Members are thought to be First Nation and Inuit. Since the majority of Federal Indian Day Schools that
~are the subject of this litigation were located on reserve or Inuit lands, the former student population will
largely be First Nation and Inuit. Notice materials will be widely disseminated to reach Survivor Class
Members regardless of whether they identify as being First Nation, Inuit or Métis.

" Location of Residence: On Reserve vs Off Reserve

National trends show that a majority of the population reporting an Aboriginal identity reside off reserve
while a majority of Inuit persons reside on Inuit lands. More specifically, the 2016 census data reports
that 339,595 First Nations people were living on reserve lands and 49,020 persons were living on Inuit
lands.® This compares to 1,334,190 people living outside reserve lands” and 31,860 living outside Inuit
- lands.® A large portion of the former is likely comprised of Métis people who do not reside on reserve

4 Canada [Country] and Canada [Countryj (table);‘ Census Profile. 2016 Census. Statistics Canada Catalogtje
no. 98-316-X2016001. Ottawa. Released November 29, 2017. https.//www12 statcan.gc.ca/census-
recensement/2016/dp-pd/proffindex.cfm?Lang=E (accessed January 4, 2019)

® JDM Actuarial Expert Services, Estimating the Class Size of Scholars Attending a Federal Day School in Canada,
Prepared by Peter Gorham, 15 May 2018 at 18. i :

® Aboriginal Identity (9), Residence by Aboriginal Geography (10), Registered or Treaty Indian Status (3), Age
(20) and Sex (3) for the Population in Private Households of Canada; Provinces and Territories, 2016 Census -
25% Sample Data, Statistics Canada, 2016 Census of Population, Statistics Canada Catalogue no. -98-400-
X2016154., October 25, 2017. o ‘ T

7 Ibid. Aboriginal Identity (9), Residence by Aboriginal Geography (10), Registered or Treaty Indian Status (3), Age
(20) and Sex (3) for the Population in Private Households of Canada, Provinces and Territories, 2016 Census -
- 25% Sample Data, Statistics Canada, 2016 Census of Population, Statistics Canada Catalogue no. 98-400-
X2016154., October 25, 2017. :

-8 Aboriginal Ancestry Responses (73), Single and Multiple Aboriginal Ancestry Responses (4), Residence on or
off Reserve (3), Residence Inside or Outside Inuit Nunangat (7), Age (8A) and Sex (3) for the Population in Private
Households of Canada, Provinces and Territories, 2016 Census - 25% Sample Data, Statistics Canada, 2016
Census of Population, Statistics Canada Catalogue no. 98-400-X2016167. October 25, 2017.



lands. Approximately two-thirds of First Nation people reside outside of reserve land, while
approximately two-thirds of Inuit people reside on Inuit lands.

Figure 2: Residence of Indigenous Population®

Location Total First Nation Métis Inuk (Inuit)

Total - Residence on or off __ | '
reserve 1,673,785 977,235 587,545 65,025
On reserve ‘ I339,595 . 334,385 ©. 3,760 - 200
Off reserve 1,334,190 ‘642,845 ' - 583,780 64,825
Inuit Nunangat 49,020 1,215 360 47,335
Nunatsiavut : 2,350 25 35 - . 2,285
Nunavik 11,985 135 30 11,800
Nunavut ' 30,550 195 165 30,135

~ Inuvialuit region 4,130 860 - 130 3,110

® Aboriginal Identity (9), Residence by Aboriginal Geography (10), Registered or Treaty Indian Status (3), Age (20)
and Sex (3) for the Population in Private Households of Canada, Provinces and Territories, 2016 Census - 25%
Sample Data (table), Statistics Canada, 2016 Census of Population, Statistics Canada Catalogue no. 98-400-
X2016154. Ottawa.” Released October 25, 2017. https://www12.statcan.gc.ca/census-recensement/2016/dp-
pd/dt-td/Rp- \ .
eng.cfim?LANG=E&APATH=3&DETAIL=0&DIM=0&FL=A&FREE=08GC=08GID=0&GK=0&GRP=1&PID=11044
3&PRID=10&PTYPE=1094458S=0&SHOWALL=0&SUB=0&Temporal=2017& THEME=122&VID=0&VNAMEE=
&VNAMEF= (accessed January 7, 2019).




Source: 2016 Census of Population Statistics, Canada Catalogue no. 98-400-X2016154
Anticipated Age of Class Members

The majority of Class Members will be over the age of 25. While there is no data that shows the age
distribution for the Class itself, the majority of Federal Indian Day Schools are thought to have been
closed or their management transferred by 1994."° Assuming a Class Member attended such a school
at age 3, the last student would be around the age 28 as of the date of this Notice Plan.

The 2016 Census shows a national trend of a younger population. Of a total population of 1,673,780
people,.the Aboriginal population over the age of 25 stands at 941,530."" A national breakdown of the
age distribution is shown in Figure 3. It is anticipated that the same will generally hold true for the Target -
Audience. :

Figure 3: Age of Indigenous Population

Total Aboriginal

Age First Nation  Métis  Inuk (Inuit)

Population
Total 1,673,780 977,230 587,545 ~ 65,025 '
0 to 24 years 732,255 456,530 225,090 33,480
25 to 34 years 235,900 136,920 83,585 9,915
35 to 44 years 202,860 116,625 74,185 7,475
45 to 54 years . 212,190 117,945 82,065 6,805
55 to 64 years ' 168,910 - 87,135 71,505 4,285
"7 65 years and over 121,665 . 62,0756 51,115 3,065
65 to 74 years ‘ 86,410 43610 36,820 2,190

75 years and over 35,255 18,460 . . 14,290 . 875

Source: 201é Census of Populatipn,'Statistics Canada Catalogue no. 98-400-X201é156.

Geography Impacting Class Members

10 Based on estimates provided by a report authored by Peter Gorham entitled, “Estimating the Class- Size of
Scholars Attending a Federal Day School in Canada’, May 2018. -

"1 Statistics Canada, Aboriginal Identity (9), Age (20), Registered or Treaty Indian Status (3) and Sex (3) for the
Population in Private Households of Canada, Provinces and Territories, Census Divisions and Census
Subdivisions, 2016 Census - 25% Sample Data. 2016 Census of Population, Statistics Canada Catalogue no. 98-
400-X2016155. Ottawa. Released October 25, 2017.

'2 Statistics Canada, Aboriginal Identity (9), Age (20), Registered or Treaty Indian Status (3) and Sex (3) for the
Population in Private Households of Canada, Provinces and Territories, Census Divisions and Census
Subdivisions, 2016 Census - 25% Sample Data. 2016 Census of Population, Statistics Canada Catalogue no. 98-
400-X2016155. Ottawa. Released October 25, 2017. , :



The population reportlng an Aboriginal Identity is prevalent both in urban centres and remote regions
across Canada including the North. Ontario continues to have the largest Indigenous population in
- Canada at 374,395, with British Columbia reporting 270,585 persons and Alberta, 258,640." Despite
Ontario’s large Aboriginal population, most of the country’s Aboriginal population is concentrated in the
prairie provmces and the West Coast.

Figure 4: Indigenous Populafion in Canada, by Province™

Total ’
Aboriginal First Inuk
Location . Population - Nations Métis (Inuit)
Canada 1,673,780 977,235 587,545 ‘6'5,025
Ontario . - 374,395 236,680 120,585 3,860
.Quebec 182,890 92,655 69,360 13,945
British Columbia 270,585 . 172,520 : 89,405 1,615
Alberta . 258,640 136,585 114,375 2,500
Manitoba 223,310 130,505 89,360 610
Saskatchewan 175,015 114,670 57,880 360
Nova Scotia 51,495 25,830 23,310 795
New Brunswick 29,380 17,575 10,200 385
Newfoundland ' -
and Labrador 45,725 28,375 7,790 6,450
‘Prince Edward. . ' '
Island 2,740 1,875 710 75
Northwest ‘ . o -
Territories ' 20,860 13,185 : . 3,390 4,080
Nunavut - 30,650 190 165 30,140
Yukon 8,195 6,690 1,015 - 225

Source: 2016 Census of Population, Statistics Canada Catalogue no. 98-316-X2016001

Urban centres form large concentrations of the populétion reporting Aboriginal Identity. Metropolitan
areas, such as Toronto, Winnipeg, Edmonton and Vancouver, containing large segments of the
populatlon

13 Canada [Country] and Canada [Country] (table). Census Profile. 2016 Census. Statistics Canada Catalogue
no. 98-316-X2016001.  Ottawa. Released  November 29, 2017;  https://www12.statcan.gc.calcensus-
recensement/2016/dp-pd/prof/index.cim?Lang=E (acces_sed January 4, 2019)

14 Canada [Country] and Canada [Country] (table). Census Profile. 2016 Census. Statistics Canada Catalogue
no. 98-316-X2016001. Ottawa. Released November 29, 2017. https://www12.statcan.gc.ca/census-
recensement/2016/dp-pd/prof/index.cfm?Lang=E (accessed January 4, 2019)




Figure 5: Indigenous Residents of Metropolitan Areas'®

Metropolitan Area Indigenous
Population
Winnipeg (MB) 92,810
Edmonton (AB) 76,205
Vancouver (BC) 61,455
Toronto (ON) 46,315
Calgary (AB) 41,645
Ottawa-Gatineau (ON- . 38,115
QC) :
Montreal (QC) 34,745
Saskatoon (SK) 31,350
Regina (SK) 21,650
Victoria (BC) 17,245
Prince Albert (SK) 16,830
Halifax (NS) . 15,815
Sudbury (ON) 15,695
Thunder Bay (ON) 15,075
Hamilton (ON) ‘ 14,445
Prince George (BC) 12,395
London (ON) 12,070
St Catharines - 11,640
Niagara (ON) ~
Quebec City (QC) 11,515
Kelowna (BC) 11,370
Kamloops (BC) 10,700

Source: 2018 Census of Population, Statistics Canada Catalogue no. 98-402-X2016009.

Education Profile

Younger generations of Aboriginal people and those reSIdlng off reserve are more hkely to hold a high
school education. A total of 322,755 hold a high school education, 226,120 hold a college diploma or
equivalent, and 105,445 hold a bachelor degree or equivalent.'® Aborlglnal people aged 75 and above
are less likely to have a Secondary School education compared to the rest of the population, whlle larger
proportions of those between 24 and 54 are getting a university degree or higher.

Figure 6: Education Levels of Indigenous People'

15 Statistics Canada, ‘Aboriginal identity population by both sexes, total - age, 2016 counts, Canada and census
metropolitan areas and census agglomerations, 2016 Census — 25% Sample data (table). 2016 Census of
Population, " Statistics Canada. Catalogue no. 98-402-X2016009. Ottawa. Released October 25, 2017.
https.//www12.statcan.gc.ca/census-recensement/2016/dp-pd/hit-fst/abo-

aut/TabIe cfm?lang=Eng&T=10285=88&0=A (accessed January 8, 2019).

16 Abongmal Identity (9), Highest Certlflcate D:ploma or Degree (7), School Attendance (3), Registered or Treaty
Indian Status (3), Residence by Aboriginal Geography (10), Age (13A) and Sex (3) for the Population Aged 15
Years and Over in Private Households of Canada, Provinces and Territories, 2016 Census - 25% Sample Data,
Statistics Canada, 2016 Census of Population, Statlst|cs Canada Catalogue no. 98-400-X2016264.

'7 Aboriginal Identity (9), Highest Certificate, Diploma or Degree (7), School Attendance (3), Registered or Treaty
Indian Status (3), Residence by Aboriginal Geography (10), Age (13A) and Sex (3) for the Population Aged 15



Prevalent Languages Used

The majority of Aboriginal people identified English or French as their mother tongue, at 1,480,020,
while approximately 208,735 identified an Indigenous language as their mother tongue.'® Cree has the
largest number of speakers at 94,410, with Inuktitut and Ojibway following at 35,865 and 35,375
respectively. A breakdown of the languages are listed in Figure 7.'°

Approximately 78% of the population identified English as a mother tongue, and 12% identified an
Indigenous language as a mother tongue. Those who identified an Indigenous language as a mother
tongue were more Iikely to reside on reserve, at 58%.%°

Figure 7: Indlgenous Languages Spoken in Canada?®!

Total Single
_ and mulitiple :
Language mother tongue  Single mother tongue Multiple mother tongue
responses o
Total - Mother tongue 1,673,780 1,645,350' 28,430

Years and Over in Private Households of Canada, Provinces and Territories, 2016 Census 25% Sample Data, '

Statistics Canada, 2016 Census of Population, Statlstlcs Canada Catalogue no. 98-400—X2016264

18 Knowledge of Aboriginal Languages (90), Knowledge of Languages: Single and Multlple Language Responses
(3), Aboriginal Identity (9), Aboriginal Mother Tongue (11), Registered or Treaty Indian Status (3), Residence. by
Aboriginal geography (10) and Age (12) for the Population in Private Households of Canada, Provinces and
Territories, 2016 Census - 25% Sample Data, Statistics Canada, 2016 Census of Population, Statlstlcs Canada
Catalogue no. 98-400-X2016157.

18 Ibid.
20 |pid.

21 Statistics Canada, Aboriginal Mother Tongue (90), Single and Multlple Mother Tongue Responses (3),
Aboriginal Identity (9), Registered or Treaty Indian Status (3), Residence by Aboriginal Geography (10) and Age

: ) University
No certificate Secondary (high) University " certificate, diploma
A dioloma or de I:ee school diploma or Apprenticeship or College, CEGEP or certification or or degree at
G ge p g equivalency trades certificate or other non-university diploma below bachelor level or
roup : certificate . diploma certificate or diploma bachelor level above
On off Oon - Off On Off On Off On Off On off

Reserve | Reserve Reserve Reserve Reserve Reserve Reserve Reserve Reserve Reserve Reserve Reserve
15 to .
24 40,665 106,405 13,590 81,850 2,115 9,375 2,140 18,075 305 1,890 225 6,760
24-34 20,590 39,480 | 11,880 57,160 4510 | 21770 5,670 42,675 845 3,845 1,165 | 26305
3544 15,375 29,945 8,045 40,110 4,810 20,230 6,735 43,370 1,330 4,130 2,110 22,845
45-54 16,165 37,805 6,650 42,320 4,875 23,620 7,130 45,700 1,560 4,775 2575 19,020
55-64 12,615 38,185 4,125 34,400 3,450 20,145 5,310 30,506 1,255 4,055 2,345 12,630
65 to .
74 7,920 25,855 1,690 14,670 1,645 10,325 2,165 12,335 . 545 2,035 1,050 6,165
75 ‘
years
and
over 5,100 16,085 490 4,610 470 3,235 455 2,680 115 440 205 1,375
Total

118,430 293,760 46,470 275,120 21,875 108,700 29,605 195,340 5,955 21,170 8,675 95,000




Total — Single

and multiple . ,
Language mother tongue  Single mother torigue Multiple mother tongue
responses : '
Official languages - 1,480,020 1,451,590 28,435
English: 1,303,260 1,276,185 27,080
French 187,055 175,405 11,655
Aboriginal languages?? 208,735 192,005 16,730
Blackfoot 3,255 2,705 550
Cree 94,410 86,935 7,470
Mi'kmaw 7,025 6,575 445
Ojibway-Potawatomi :
languages 35,375 31,655 3,715
Dene 11,410 10,790 625
Slavey-Hare languages 2,095 1,940 155
Inuktitut 35,865 34,945 925
Salish languages 2,680 2,155 525
Dakota/Siouan 4,455 4,165 290

Source: 2016 Census of Population, Statistics Canada Catalogue no. 98-400-X2016362

Employment and Income -

The unemployment rate for people reporting an Aboriginal Identity in 2016 stood at 15.2 per cent; double
that of the national average of 7.7 per'cent. ° A total of 637,905 people reported as being employed
and 114,490 reported as being unemployed.?* Those not in the labour force totaled 472,525. % The
unemployment rate was highest for the Inuit at 22.4 per cent, foIIowed by FII’St Natlons at 18 per cent
and Métis at 11 per cent.?® : : :

(12) for the Population in Private Households of Canada, Provinces and Territories, 2016 Census - 25% Sample
Data (table). 2016 Census of Population, Statistics Canada Catalogue no. 98-400-X2016362 Ottawa. Released
March 28, 2018. https://www12 statcan.gc.ca/census-recensement/2016/dp-pd/dt-td/Rp-
eng.cfm?LANG=E&APATH=3&DETAIL=0&DIM=08&FL=A&FREE=0&GC=08&GID=0&GK=0&GRP=1&PID=11213
1&PRID=10&PTYPE=109445&S=0& SHOWALL=0&SUB=0&Temporai= 2017&THEME 122&VID O&VNAMEE—
&VNAMEF— (accessed January 4, 2019)

22 Only Ianguages with 2,000 or more speakers are listed )

23 Aboriginal Identity (9), Labour Force Status (8), Income Statistics (17), Registered or Treaty Indian Status (3),
Age (9), Sex (3) for the Population Aged 15 Years and Over in Private Households of Canada, Provinces and
Territories, Census Metropolitan Areas and Census Agglomerations, 2016 Census - 25% Sample Data, Statistics
Canada, 2016 Census of Population, Statistics Canada Catalogue no. 98-400-X2016176. March 28, 2018.

24 Ibid.
25 Ibid.
28 Ibid.



Average employment income for people reporting an Aboriginal Identity totaled $36,627, lower than the
national average of $46,057. %" Average employment income was highest for Métis at $41,223, followed
by Inuit at $36,495 and First Nations at $33,079.2% Consequently, the prevalence of low income for
Aboriginal people stood at 23.7 per cent, versus the national average of 14.2 per cent, and 13.8 per
cent for individuals reporting no Aboriginal identity.?°

4, HEARING NOTICE

Once a class action settlement has been reached between the primary parties, the goal of the
representative plaintiffs, of class counsel and the claims administrator.is, as expeditiously and fairly as
possible, to secure court approval of the settlement and related schedules and to facilitate
implementation of its provisions. Class Counsel are.required by law to mail, email or otherwise provide
class members with notice of the settlement and access to any remedy that they may access under the
settlement. Notice to the class is usually divided into two phases.

Phase One

In the first phase of notice under a class proceeding, class members are advised that a settlement in
principle has been reached between or among the parties. The terms of the settlement are described in
a general way. Information is given allowing class members to access the Settlement Agreement, which -
remains subject to court approval. Class members are advised of the date that the court has set for the
settlement approval hearing and are provided with specific information about the hearing in order to
allow them to attend in person or to file objections to the settlement in advance. Class members who
wish to object to the settlement must send their written objections to the court. The court can only
approve or deny the settlement and cannot change the terms of the settlement.

Principally, the goal of Phase One Notice is to allow class members to understand the provisions of the
settlement as they apply to the individual class member and to be informed of the arrangement for the
Settlement Approval hearing mcludmg a class member’s right: to file objections to the proposed
settlement. Notice at this phase will detail the range of payments that will be made to class members
out of settlement funds if the settlement is approved by the court. Additionally, the Notice will detail class
counsel fees and expenses, and administration fees to allow class member claims to be processed. The
Notice will specify that such payments are subject to court approval. Details will be provided with respect
to the settlement approval hearing including date, place, the right for class members to attend and their
right to make objection to the proposed settlement.

Phase Two

27 Aboriginal Identity (9), Employment Income Statistics (7), Highest Certificate, Diploma or Degree (11), Major
Field of Study - Classification of Instructional Programs (CIP) 2016 (14), Work Activity During the Reference Year
(3), Age (10) and Sex (3) for the Population Aged 15 Years and Over in Private Households of Canada, Provinces
and Territories, 2016 Census - 25% Sample Data, Statistics Canada, 2016 Census of Population, Statistics
Canada Catalogue no. 98-400-X2016268, November29 2017. ,

28 |bid.

2% Aboriginal Identity (9), Individual Low-income Status (6), Low-income Indicators (4), Registered or Treaty Indian
Status (3), Age (6) and Sex (3) for the Population in Private Households of Canada, Provinces and Territories,
Census Metropolitan Areas and Census Agglomerations, 2016 Census - 25% Sample Data,. Statistics Canada,
2016 Census of Population, Statistics Canada Catalogue no. 98-400-X2016173, October 25, 2017.



After the settlement agreement and schedules have been approved by the court, class members may
opt out of the settlement by filing an opt out form with the claims administrator and/or the person or
entity designated to receive opt out forms. The right to opt out of a class settlement is an important
procedural protection afforded to unnamed class action plaintiffs. By taking appropriate steps to opt out
and remove themselves from the action, unnamed class action plaintiffs preserve their legal rights that
would otherwise be determined or compromised in the class proceeding. The Supreme Court of Canada
has written, “A judgment is binding on a class member only if the class member is notified of the suit
and given an opportunity to exclude himself or herself from the proceeding."*

Given the importance of unréepresented class members understanding and preserving their legal rights
through either the claims process or the opt-out process, notice to all class members must be robust. It
should include information communicated by email, telephone, facsimiles, community messaging; by
television and radio; by digital/internet advertising and social media; and by letter mailing if practical.
The goal is to reach as many anticipated class members as is practicable.

Effective notice must reach class members in a clear, easily understandable manner, taking into account
any special concerns about the education level or language needs of the class members. The notice
must include: (1) contact information for class counsel to answer questions; (2) the address for a
website, maintained by the claims administrator or class counsel, that has links to the notice, motions
for settlement approval and for class counsel fees as well as other important documents in the case.
The notice should state the date of the final approval hearing. The notice distribution plan should be an
effective one. .

5. NOTICE PLAN DELIVERY
Class Counsel Availability to Class Members

Since being retained on this matter in May 2016, Class Counsel has kept a database of class members.
[t is now comprised of approximately 30,000 unique claimants and is being constantly updated. Class
Counsel receive between 40 and 200 calls per day depending- on. the level of publicity and related
activity. The 1-800 call centre averages 75 calls a day. :

When contacted by class members, caII centre personnel collect and/or update class member
information to the extent available in the following categories:

> full name
> date of birth

> name and location of Indian Day School attended. (The school name is cross-match
to the current available list of schools with the advice that the list of schools in not yet
final. Individuals are also advised that the action is for Indian Day Schools managed
or controlled by Canada alone. A separate law suit would be required to capture
abuses that occurred at provincial day schools). Information regarding the AlP signed
on announced on December 6, 2018




> information about how to submit a completed registration form by i) mail; ii) email; or
iii) applying through the website

> information about how tofacilitate a community presentation by Class Counsel (only
on invitation by Chief and Council)

> referral to Collectiva Class Action Services Inc. for any inquiries that relaté to the 60s
~ Scoop Class Settlement :

Callers are directed to the Day School Class Action website, which contains details about the McLean
Class Action and access to information to be submitted by way of registration form.
https://ca.gowlingwlg.com/dayschoolclassaction/ and www.IndianDaySchools.com . All information
submitted by way of a registration form is then uploaded to the primary database.

Communicating with Class Members

Approximately 33% of registered class members have provided an email address as a means of
contacting them. The majority of registered class members have provided a unique telephone number
being either their number or that of a family member or community centre. Some have fax numbers and
have asked that these be used to contact them. :

Class Counsel have also maintained close relationships with the Assembly of First Nations, Regional
Chiefs, Tribal Councils, Indigenous Bands across Canada and Community and Friendship Centres
throughout. On December 6, 2018, the Special Chiefs Assembly passed by consensus Resolution No.
82/2018 (moved by Chief Brendan Mitchell, Qalipu Mi’kmaq First Nation in Newfoundland & Labrador,
seconded by Chief Marcel Moody, Nisichawawsihk Cree Nation in Manitoba), which supports the
National Indian Day Schools Class Action, McLean v Canada. ,

Class counsel have communicated with leaders within the Inuit communities including the Nunavut
~ Tunngavik Inc., Makivik Corporation and the Inuvialuit Regional Corporation. Inthe North, Federal Days
Schools presented fundamentally similar concerns as Federal Indian Days Schools. Membership in the
Survivor Class and related Family Class is fully encompassing of all students who attended Federal Day
Schools, as they were known in the North. ' 5

Class Counsel have travelled across the country visiting some 35 communities to date, always at the
invitation of the Chief and Council, leaders in the community. Four presentations have been made to
organizations representing 50 additional communities. Three presentations-have been made to the
Assembly of First Nations. A further four visits to local communities are planned and two more are
awaiting scheduling. Outreach has been made to leaders of northern communities and attendances are
presentations in the North are anticipated. Class Counsel make presentations on the litigation including
the background to the case and the scope of class membership. In due course, once the Settlement
Approval Hearing Date is set by the Federal Court, detailed information about the Indian Day Schools
Settlement will also be provided. Class Counsel have reached out to other aboriginal organizations
including the Inuit, Inuvialuit leaders. Further meetings and presentations are planned and invitations to
provide information sessions across communities are always welcomed.

Argyle Public Relationships www.argylepr.com




To deliver both Phase One and Phase Two Notices, Class Council have partnered with Argyle Public
Relationships (“Argyle PR"). Argyle PR is a Toronto-based communications firm that, for over the past
four decades, has offered expertise in communication strategy, digital and social media, video
production services and public engagement, among other services. In June 2018, Argyle PR was named
Mid-Sized Agency of the Year by the International Association of Business Communicators for a second
year in a row. Argyle PR provided communications and media support to the Brown and Riddell class
actions, otherwise known as “Sixties Scoop”. Class Counsel in this action have also engaged Argyle PR
to implement the public and media aspects of the Notice Plan in the Mclean v Canada action. Class
Counsel and Argyle PR will work together to create a coherent settlement narrative and key messages,
as well as a robust Q&A on issues raised. '



rTh‘e Notice Plan, if Vapproved, eontempletes dividing the elements of notice to the class as follows for
Phase One and Two: ‘

CLASs COUNSEL will be responsible for direct communication with Indigenous communities by
uploading and updating court approved information throughout the Notice period as follows:

e}

e

e}

e}

to all Indian Day School registrants by way of telephone numbers,'email addresses,
mailing addresses based on ongoing and updated contact information

to Band Offices, Community Centres, Friendship Centres and Indigenous local
government offices in the approximately 700 Indigenous communities where a list Indian
Day School was located by email and facsimile (B&W to allow it to be printed and posted)

to all Assembly of First Nations including the National Chief and all Regional Chiefs by
email and facsimile (B&W to allow it to be printed and posted)

“to Tribal Councils and National Association of Friendship Centres, including 112

Regional Centres, by email and facsimile (B&W to allow it to be printed and posted)

to Inuit and Inuvialuit organizationé (ITK, NTI, Makivik Corporation) and their Friendship
Centres including, but not limited to, Tungasuvvingat Inuit

to Regional and National Indigenous Governments by email and facsimile

continued visits to local communities as Class Counsel may be invited to do

ARGYLE PR will develop and be responsible for uploading and updating media services
(traditional and digital) throughout the Notice Period developed in multiple languages*, as

follows:

o}

Canadian Newswire (CNW) Release(s) announcing Notice of the Settlement Approval
Hearing and subsequent to Notice of Settlement' Approval,. if granted, through wire
services and multi-media sites - o -
PSAs for Aboriginal Radio PSAs (APTN online, CBC Radio/CBC"Indige‘nous/CBC North)
videos to be carried on Aboriginal and mainstream television

6versight of the Indian Day Schools Facebook Page (to be updated bi-weekly or as
required) throughout Phases One and Two of the Notice Period with key messages as
directed by Class Counsel, based on culturally sensitive message

oversight of Indian Day Schools website (to be updated bi-weekly or as required)
throughout Phases One and Two of the Notice Period with key messages as directed by
Class Counsel, based on culturally sensitive message

create and maintain an Indian Day Schools Twitter account (to be updated bi-weekly or
as required)

development and delivery of PSAs on Indigenous Radio

development and delivery of PSAs on Indigenous Television (for Phase Two only)



o development and delivery of interviews, articles in Indigenous publications (e.g.,
Assembly of First Nations publications, NationTalk http://nationtalk.ca/: First Nations
Drum http.//www firstnationsdrum.comy; . Turtle Island News
htp://theturtleislandnews.com/ ; Nunatsiaq News https://nunatsiag.com/ )

o development and delivery of interviews, articles in mainstream publications (e.g.,
Canadian Press, The StarPhoenix, Winnipeg Free Press) :

o interviews with leading spokespeople for radio, television, publications as interest
warrants A ‘ : '

o - development of a social media content calendar prior to each of Phase One and Phase
Two Notice and subsequent management of social media content and social media
advertising '

Argyle PR will develop key messaging iﬁ the following languages based on primary languages
used across major Indigenous populations: English, French, Cree, Inuktitut, Ojibway, Dene and
Mi'kmaw. : : : '

Argyle PR will provide “on call” media assistance to Class Counsel during Phase One and as
needed in Phase Two should major issues arise. ' '

6. SUMMARY

The McLean et v Canada Notice Plan recognizes the scope and breath of the Class Members,
particularly in terms of age of the target, individual school experiences, geographic distribution, language
representation and familiarity with traditional and social media means of communication.

Phase One Notice is intended to commence sixty days prior to the Settlement Approval Hearing date
as set by the Court. It provides a high level review of the Settlement Agreement and the terms upon
which Court approval is being sought as well as providing critical information on the Settlement Approval
Hearing itself in terms of logistics and a Class Members right to file objection to the Settlement proposed.
The Notice will be robust and will be carried across mulitiple media platforms for two months.

Phase Two Notice will commence following Settlement Approval and will provide information on two
critical elements — i) the Claims Process, which will allow Class Members to access compensation for
Harms suffered; and, ii) the Opt-Out process, which provides important information on how a Class
Member may exclude themselves from the Settlement and thereafter not be bound by its provisions.

The Phase Two Notice will also be robust in its delivery. Importantly, Class Counsel and Argyle PR will
propose amendments to the latter Notice Plan based on experiences gains during the sixty days of
execution of the Phase. One Notice Plan. As noted above, the objective throughout is to notify the
greatest practicable number of former Indian Day School students and their family members, and to
provide them with opportunities to see, read, or hear Notice about the proposed Settlement of the
McLean Class proceeding, to inform them of their rights, and to respond to the request for Settlement
Approval, if they so choose, through participation, objection or opting out.






NOTICE PLAN
INDIAN DAY SCHOOL LITIGATION

(Short Form)

1. BACKGROUND/OVERVIEW

An Agreement-in-Principle was announced jointly by Garry McLean, lead representative plaintiff, and
Minister of Crown-Indigenous Relations, The Honourable Carolyn Bennett on December 6, 2018.

The Agreement-in-Principle provides for individual compensation for harms suffered by former
students while attending a Federal Indian Day School. Such harms include physical and sexual
abuse as well as personal denigration linked to use of Indigenous language and culture.

In addition to the individual compensation, the Agreement-in-Principle includes $200 million for
the establishment of a Legacy Fund that will support projects for healing, wellness, education,
language, culture and commemoration.

Under the Certification Order, members of the Survivor Class are all persons, wherever they may now
reside or be domiciled, who attended an Indian Day School during the Class Period. The Class Size' is
estimated to lie between 120,000 to 140,000 persons, with a single number “best estimate” of 127,000
being alive in October 2017. The majority of Class Members are thought to be First Nation and Inuit.
Since the majority of Federal Indian Day Schools that are the subject of this litigation were located on
reserve or Inuit lands, the former student population will largely be First Nation and Inuit.

The Family Class means all persone'who are a spouse or former spouse, child, grandchild or sibling
of a member of the Survivor Class and the spouse of a child, grandchild or sibling of a Survivor Class
member.

Class Period covers the period from and including January 1, 1920 and ending on the date of closure-
of any particular Indian Day School, or the date on which management and control of any particular
Indian Day School was effectively transferred from Canada or if not transferred from Canada, the date
on which the offer of such transfer was not accepted by the affected First Nation.

A list of the Federal Indian Day Schools covered by the McLean Class Action Settlement will be made
available publically. Survivor Class students who attended a Federal Indian Day School during the time
that a particular school was under the funding, management and control of Canada will be invited to
make application for compensation under the Claims Process. Compensation to Survivor Class
students is based on harms suffered. Family Class members will receive no personal compensation
under the Settlement however Canada will pay $200 million to support Legacy Projects, including
commemoration ceremonies at the community level, wellness and healing programs for Survivor and
Family Class members, and projects for the restoration of Indigenous languages and culture.

1 JDM Actuarial Expert Services, Estimating the Class Size of Scholars Attendmg a Federal Day School in Canada,
Prepared by Peter Gorham, 15 May 2018 at 18.
1
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Plan Summary

The McLean et v Canada Notice Plan reflects the scope and breath of the Class Members, particularly
in terms of age of the target, individual school experiences, geographic dlstrtbutlon language
representation and familiarity with traditional and social media means of communication.

The Notice Plan is divided into two phases, as follows:

The first phase announces the proposed settlement, the dates and location for the settlement
approval hearing, where and how to access information about the settlement and the
settlement approval hearing, as well as providing information to class members on how to
object, if desired.

The second phase, which is more robust and typically longer, announces settlement
approval. [t outlines the settlement and its benefits. It advises class members of their legal
rights as a result of the settlement approval; namely, the binding nature of settlement approval
on all class members who do not opt-out of the settlement in the manner prescribed; the
procedures and deadlines whereby those who wish to opt-out of the settlement may do so; and
information on how to access the claims procedure including registration and application forms.

Objective. To notify the greatest practicable number of former Indian Day School students and Federal
Day Schools students in the North? as well as their family members, and to provide them with
opportunities to see, read, or hear notice, understand their rights, and respond if they choose.

Situation Analysis. The following factors guide dissemination methods needed to achieve an effective
notice effort:

The Class is deflned as all persons who attended a Federal Indian Day School during the Class
period.

There were an estimated. 140,000 Federal Indian Day Sthool Students alive at the
commencement of the Federal Court McLean Claim in"2016. It is estimated that the Class is
decreasing by approximately 2,000 members per year as a result of age and illness. :

Former students are located throughout Canada on reserve, within Indigenous
communities/settlements including northern communities, as well as within the general
population. Those residing outside of an Indigenous community are located in both rural and
urban areas.

The education level of the Class varies widely. While a significant number of Class Members did
not complete high school, others have received a university education.

A small percentage of the Class is in correctional institutions or resides outeide of Canada.
A partial list of the Class is available (reaching approximately 10% to 15% of former students).

Notice materials must be provided in languages appropriate for communicating with those
affected (i.e., English, French, and certain Indigenous languages).

2 Current listing of Federal Day Schools indicates that historically, there 11 Federal Day Schools in Northern
Québec; 26 in the Northwest Territories; 25 in Nunavut; and 9 in Yukon.
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3. Effective Notice

The goal of Notice is to reach as many class members as is practicable in a clear, easily understandable
manner, taking into account any special concerns about the education level or language needs of the
class members. The notice must include: (1) contact information for class counsel to answer questions;
(2) the address for a website, maintained by the claims administrator or class counsel, that has links to
the notice, motions for settlement approval and for class counsel fees as well as other important
documents in the case. The notice must state the date of the final approval hearing.

Given the importance of unrepresented class members understanding and preserving their legal rights
through the claims process or the opt-out process, notice to all class members must be robust. It should
include information communicated by email, telephone, facsimiles, community messaging; by television
and radio; by digital/internet advertising and social media; and by letter mailing if practical. The goal is
to reach as many anticipated class members as is practicable.

Survivor Class Members in the Federal Indian Day School Class Action and related family Class
Members reside in both in urban centres and remote regions across Canada. In the 2016 Census of
Population, the majority of Aboriginal people identified English or French as their mother tongue, at
1,480,020, while approximately 208,735 identified an Indigenous language as their mother tongue.?
Among Indigenous languages used, Cree has the largest number of speakers, at 94,410, with Inuktitut
and Ojibway following at 35,865 and 35,375 respectively.

4, NOTICE PLAN DELIVERY
Class Counsel Availability to Class Members

Since being retained on this matter.in May 2016, Class Counsel has kept a database of class members.
Itis now comprised of approximately 30,000 unique claimants and is being constantly updated. Class
Counsel receive between 40 and 200 calls per day depending on the Ievel of publicity and related
activity. The 1-800 call centre averages 75 cal!s a day. o

Callers are directed to the Day School Class Action website, which contains details about the McLean
Class Action and access to information to be submitted by way of registration form.
https://ca.gowlingwig.com/dayschoolclassaction/ and www.IndianDaySchools.com . All information
submitted by way of a registration form is then uploaded to the primary database.

Approximately 33% of registered class members have provided an email address as a means of
contacting them. The majority of registered class members have provided a unique telephone number
being either their number or that of a family member or community centre. Some have fax numbers and
have asked that these be used to contact them. :

3 Knowledge of Aboriginal Languages (90), Knowledge of Languages: Single and Multiple Language Responses
(3), Aboriginal Identity (9), Aboriginal Mother Tongue (11), Registered or Treaty Indian Status (3), Residence by
Aboriginal geography (10) and Age (12) for the Population in Private Households of Canada, Provinces and
Territories, 2018 Census - 25% Sample Data, Statistics Canada, 2016 Census of Popula’uon Statistics Canada
Catalogue no. 98-400-X2016157.



Class Counsel Availability to Clase Members

Class Counsel have also maintained close relationships with the Assembly of First Nations, Regional
Chiefs, Tribal Councils, indigenous Bands across Canada and Community and Friendship Centres
throughout. On December 6, 2018, the Special Chiefs Assembly passed by consensus Resolution No.
82/2018 (moved by Chief Brendan Mitchell, Qalipu Mi'kmaq First Nation in Newfoundland & Labrador,
seconded by Chief Marcel Moody, Nisichawawsihk Cree Nation in Manitoba), which supports the
National Indian Day Schools Class Action, McLean v Canada.

Class counsel have communicated with leaders within the inuit communities including the Nunavut
Tunngavik Inc., Makivik Corporation and the Inuvialuit Regional Corporation. In the North, Federal Days
Schools presented fundamentally similar concerns as Federal Indian Days Schools. Membership in the
Survivor Class and related Family Class is fully encompassing of all students who attended Federal Day
Schools, as they were known in the North.

Class Counsel have travelled across the country visiting some 35 communities to date, always at the
invitation of the Chief and Council, leaders in the community. Four presentations have been made to
organizations representing 50 additional communities. Three presentations have been made to the
Assembly of First Nations. A further four visits to local communities are planned and two more are
awaiting scheduling. Outreach has been made to leaders of northern communities and attendances are
presentations in the North are anticipated. Class Counsel make presentations on the litigation including
the background to the case and the scope of class membership. In due course, once the Settlement
Approval Hearing Date is set by the Federal Court, detailed information about the Indian Day Schools
Settlement will also be provided. Class Counsel have reached out to other aboriginal organizations
including the Inuit, Inuvialuit leaders. Further meetings and presentations are planned and invitations to
provide information sessions across communities are always welcomed.

Argyle Public Relationships www.argylepr.com

To deliver the Notice Plan in both phases, Class Council have partnered with Argyle ‘Public
Relationships (“Argyle PR"), a Toronto-based communications firm that provides expertise in’
communication strategy, digital and social media, video production services and public engagement,
among other services. Class Counsel and Argyle PR are working together to create a coherent narrative
and key messages regarding the Settlement Agreement and Claims Process, as well as a robust Q&A
for issues raised. :

The Notice Plan, if approved, contemplates dividing the elements of notice to the class as follows:
CLASs COUNSEL will be responsible for direct communication with Indigenous communities by

uploading and updating court approved information throughout the Notice period as follows:

o to all Indian Day School registrants by way of telephone numbers, email addresses,
mailing addresses based on ongoing and updated contact information

o to Band Offices, Community Centres, Friendship Centres and Indigenous local

government offices in the approximately 700 Indigenous communities where a list Indian
Day School was located by email and facsimile (B&W to allow it to be printed and posted)
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to all Assembly of First Nations including the National Chief and all Regional Chiefs by
email and facsimile (B&W to allow it to be printed and posted)

to Tribal Councils and National Association of Friendship Centres, including 112
Regional Centres, by email and facsimile (B&W to allow it to be printed and posted)

to Inuit and Inuvialuit organizations (ITK NTI, Makivik Corporatlon) and their Frlendsh|p
Centres including, but not limited to, Tungasuvvmgat Inu1t

to Regional and National Indigenous Governments by email and facsimile

continued visits to local communities as Class Counsel may be invited to do

ARGYLE PR will develop and be responsible for uploading and updating media services
(traditional and digital) throughout the Notice Period developed in multiple languages, as follows:

@]

Canadian Newswire (CNW) Release(s) announcing Notice of the Settlement Approval
Hearing and subsequent to Notice of Settlement Approval, if granted, through wire
services and multi-media sites

PSAs for Aboriginal Radio PSAs (APTN online, CBC Radio/CBC Indigenous/CBC North)
videos to be carried on Aboriginal and mainstream television

oversight of the Indian Day Schools Facebook Page (to be updated bi-weekly or as
required) throughout Phases One and Two of the Notice Period with key messages as
directed by Class Counsel, based on culturally sensitive message

oversight of Indian Day Schools website (to be updated bi-weekly or as required)
throughout Phases One and Two of the Notice Period with key messages as directed by
Class Counsel, based on culturally sensmve message

create and maintain an Indian Day Schools Twitter account (to be updated bi-weekly or'
as required)

development and delivery of PSAs on Indigenous Radio

development and delivery of PSAs on Indigenous Television (for Phase Two only)
development and delivery of interviews, articles in Indigenous publications (e.g.,
Assembly of First Nations publications, NationTalk http:/nationtalk.ca/; First Nations

Drum hitp:/iwww. firstnationsdrum.com/: Turtle . -lsland 'News
hitp://theturtleislandnews.com/ ; Nunatsiaq News https://nunatsiag.com/ )

development and delivery of interviews, articles in mainstream publications (e.g.,
Canadian Press, The StarPhoenix, Winnipeg Free Press, other)

interviews with leading spokespeople for radio, television, publications as interest
warrants



o development of a social media content calendar prior to each of Phase One and Phase

- Two Notice and subsequent management of social media content and social media
advertising

Argyle PR will develop key messaging in the following languages based on primary languages

used across major Indigenous populations: English, French, Cree, Inuktitut, Ojioway, Dene and
Mi'kmag. : -

For further information on the proposed Notice Plan, see the McLean et v Canada Notice
Plan, Long Form.
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Court File No. T-2169-16

FEDERAL COURT
CERTIFIED CLASS PROCEEDING |

DATED:

PRESENT:

BETWEEN:

GARRY LESLIE MCLEAN, ROGER AUGUSTINE,
CLAUDETTE COMMANDA, ANGELA ELIZABETH SIMONE SAMPSON,
MARGARET ANNE SWAN AND MARIETTE BUCKSHOT

Plaintiffs
- and -
HER MAJEST Y THE QUEEN IN RIGHT OF CANADA
as represented by THE ATTORNEY GENERAL OF CANADA
; Defendant

SETTLEMENT APPROVAL ORDER

THIS MOTION, made by the Plaintiffs for judgment approving the settlement of
the action, in accordance with the terms of the Settlement Agreement entered into on.
March 12, 2018, was heard on May 13, 14 and 15, 2019 respectively, at the Federal Court,
Trial Division, 363 Broadway, Winnipeg, MB R3C 3N9.

‘ AND WHEREAS this Court certified this action as a class proceeding by Order -
dated June 21, 2018; ,

AND WHEREAS the Plaintiffs and the Defendant entered into an Agreement in
Principle dated November 30, 2018 in respect of the Plaintiffs' claims against the
Defendant;

AND WHEREAS this Court approved the form of notice and the plan for
distribution of the notice of this hearing by Order dated [date] (the “Notice Order”);
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AND WHEREAS all applicable parties have adhered to and acted in accordance with the
Notice Order and the procedures provided therein, the Notice Order has constituted good
and sufficient notice of the hearing of this motion;

UPON HEARING the motion made by the Plaintiffs for an order: (a) approving
the Settlement Agreement dated March 12, 2019 between the parties (the “Settlement

Agreement” or “Settlement™); and (b) approving the notice of this Settlement, the opt out
and claims period and other ancillary orders to facilitate the Settlement;

AND UPON READING the Motion Record of the parties and the facta of the

parties;

IT IS ADJUDGED THAT:

1. For the purposes of this Order, the following definitions shall apply:

a.

“Approval Date” means the date that this Court approved the Settlement
Agreement; :

“Approval Order” means this order;

“Canada” means Her Majesty the Queen in Right of Canada, the Attorney
General of Canada, and their legal representatives, employees, agents,

servants, predecessors, successors, executors, administrators, heirs, and
assigns;

“Class Action” means McLean et al v Her Majesty the Queen (Court File
No. T-2169-16);

“Class Period” means the petiod from and. including January 1, 1920 and
ending on the date of closure of any particular Indian Day School, or the
date on which the management and control of a particular Indian Day
School was effectively transferred from Canada or, if not transferred from
Canada, the date on which a written offer of transfer by Canada was not
accepted by the affected First Nation or Indigenous government;

“Implementation Date” means the latest of:

i. thlrty (30) days after the expiry of the Opt-Out Period; and
ii. the day following the last day on which a member of the Survwor
Class or the Family Class may appeal or seek leave to appeal
the Approval Order; and
iii. the date of the final determination of any appeal brought in -

relation to the Approval Order;
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g. “Indian Day School” means a day school which was operated and
controlled by Canada after 1920 as specified in Schedule K to the settlement
Agreement and any amendments thereto, which have been agreed by the
parties in accordance with Schedule K;

. h. “Opt Out Period” or “Opt Out Deadline” means the sixty (60) day period
which commences on the date that the Federal Court approves this
Settlement Agreement, pursuant to Section 2;

L. “Releasees” means individually and collectively, Canada, and each of the
past, present, and future Ministers of the federal government, its
Departments and Agencies, employees, agents, officers, officials,
subrogees, representatives, volunteers, administrators and assigns;

j. “Settlement Agreement” means the Settlement Agreement dated March 12,
h 2019, attached as Schedule “[schedule]” to this Order;

k. “Settlement Fund” means the settlement fund established pursuant to
section 4.01 of the Settlement Agreement; and

L. “Survivor Class” or “Survivor Class Members” means all persons who,
wherever they may now reside or be domiciled, attended an Indian Day
School during the Class Period.

SETTLEMENT APPROVAL

2. The Settlement Agreemerit is fair, reasonable and in the best interests of the
Plaintiffs and the Class Members.

3. The Settlement Agreement, which is expressly ihxc.blrpbvrated by reference into this
Order, shall be and hereby is approved and shall be implemented in accordance
with this Order and further orders of this Court.

4, ‘ The claims of the Class Members and the Class as a whole, shall be discontinued
against the Defendant and are released against the Releasees in accordance with
section 12.01 of the Settlement Agreement, in particular as follows:

a.  Each Survivor Class Member or his/her Estate Executor who has not
opted out on or before the expiry of the Opt Out Period (hereinafter
“Survivor Class Releasors”) has fully, finally and forever released
Canada, her servants, agents, officers and employees, from any and all
actions, causes of action, common law, Quebec civil law and statutory
liabilities, contracts, claims, and demands of every nature or kind
available, asserted or which could have been asserted whether known or
unknown including for damages, contribution, indemnity, costs,
expenses, and interest which any such Survivor Class Releasor ever had,
now has, or may hereafter have, directly or indirectly, arising from or in
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any way relating to or by way of any subrogated or assigned right or
otherwise in relation to the individual claims under the Federal Court
Class Action, and this release includes any such claim made or that
could have been made in any proceeding, whether asserted directly by
the Survivor Class Releasor or by any other person, group, or legal
entity on behalf of or as representative for the Survivor Class Releasor.

For greater certainty, Survivor Class Releasors are deemed to agree that
if they make any claim or demand or take any actions or proceedings
against another person or persons in which any claim could arise against
Canada for damages or contribution or indemnity and/or other relief
over, whether by statute or the common law, Quebec civil law in relation
to the individual claims under the Federal Court Class Action, including
any claim against Provinces or Territories or other entities, the Survivor
Class Releasor will expressly limit his or her claims so as to exclude
any portion of Canada's responsibility.

Upon a final determination of a Claim made under and in accordance
with the Claims Process, Survivor Class Releasors are also deemed to
agree to release the Parties, Class Counsel and counsel for Canada, the
Claims Administrator, and the Third Party Assessor with respect to any
claims that arise or could arise out of the application of the Claims
Process, including but not limited to the sufficiency of the compensation
received.

Each Family Class Member who has not opted out of the on or before
the expiry of the Opt Out Period (“Family Class Releasors”) has fully,
finally and forever released Canada, her sefvants, agents, officers and
employees, from any and all actions, causes of action, common law,
Quebec civil law and 'statutory liabilities, contracts, claims, and
demands of every nature or kind available, asserted or which could have
been asserted whether known or unknown including for damages,
contribution, indemnity, costs, expenses, and interest which any such
Family Class Releasor ever had, now has, or may hereafter have,
directly or indirectly, arising from or in any way relating to or by way
of any subrogated or assigned right or otherwise in relation to the
individual claims under the Federal Court Class Action, and this release
includes any such claim made or that could have been made in any
proceeding, whether asserted directly by the Family Class Releasor or
by any other person, group, or legal entity on behalf of or as
representative for the Family Class Releasor. '

For greater certainty, Family Class Releasors are deemed to agree that
if they make any claim or demand or take any actions or proceedings
against another person or persons in which any claim could arise against
Canada for damages or contribution or indemnity and/or other relief
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over, whether by statute or the common law, Quebec civil law in relation

to the individual claims under the Federal Court Class Action, including

any claim against Provinces or Territories or other entities, the Family

Class Releasor will expressly limit his or her claims so as to exclude
+ any portion of Canada's responsibility.

f.  For greater certainty, the Parties agree that this Agreement does not

affect the rights of:
i. Class Members who opt out of the Federal Court Action;
, or ‘
ii. Individuals who are not Class Members.

This Order, including the releases referred to in paragraph 4 above, and the
Settlement Agreement are binding upon all Class Members who have not opted out
of it, including those persons who are under a disability and claims brought on
behalf of estates.

The claims of the Class Members are hereby dismissed against the Defendant,
without costs and with prejudice and such dismissal shall be a defence to any
subsequent action in respect of the subject matter hereof.

This Court, without in any way affecting the finality of this Order, reserves
exclusive and continuing jurisdiction over this action, the Plaintiffs, all of the Class
Members who have not opted out, and the Defendant for the limited purposes of
implementing the Settlement Agreement and enforcing and administering the
Settlement Agreement and this Order.

Save as set out above, leave is granted to discontinue this action-against the
Defendant without costs and with prejudice, and that such discontinuance shall be
an absolute bar to any subsequent actions against the Defendant in respect of the
subject matter hereof.

CLAIMS ADMINISTRATOR AND CLAIMS PROCESS

9.

Deloitte Canada shall be and hereby is appointed as Claims Administrator pursuant:
to the Settlement Agreement, its supervision and review being the responsibility of
the Exceptions Committee for all eventual work pertaining to the Claims -
Administrator’s duties; to develop, install and implement systems, forms,
information, guidelines and procedures for processing and making decisions on
Claim Applications in accordance with the Settlement Agreement and to develop,
install and implement systems and procedures for making payments of
compensation in accordance with the Settlement Agreement,



10.

11.

12.

-6-

The Exceptions Committee shall be and is hereby appointed to supervise and
monitor all future work that must be carried out by the Claims Administrator as it
pertains to individual payments to Class Members, heirs and others as respectfully
specified in the Settlement Agreement who are referred to the Exceptions
Committee.

The fees, disbursements and applicable taxes of the Claims Administrator shall be
paid by the Defendant in accordance with the Settlement Agreement.

No person may bring any action or take any proceeding against the Claims
Administrator, the McLean Day Schools Settlement Corporation, the Exceptions
Committee or the members of such bodies, the Third Party Assessor, or any
employees, agents, partners, associates, representatives, successors or assigns, for
any matter in any way relating to the Settlement Agreement, the administration of
the Settlement Agreement or the implementation of this judgment, except with
leave of this Court on notice to all affected parties.

OPT OUT THRESHOLD

13.

In the event that the number of persons who appear to be eligible for compensation
under the Settlement Agreement and who opt out of this class proceeding exceeds
ten thousand (10,000), the Settlement Agreement will be void and this judgment
will be set aside in its entirety, subject only to the right of Canada, at its sole
discretion, to waive this threshold in the Settlement Agreement.

LEGAL FEES

14.

15.

16.

The fees payable to Gowling (Canada) WLG are hereby set at $55,000,000 (CDN)
in respect of legal fees plus applicable taxes, inclusive of disbursements, in
accordance with the Settlement Agreement. . ‘

Within thirty (30) days after the Implementation Date, Canada will pay to Class
Counsel the additional sum of seven million dollars ($7,000,000.00) in trust for
legal fees and disbursements to be rendered by Class Counsel to Survivor Class
Members for services rendered for a period of four (4) years after the
Implementation Date, in accordance with the Settlement Agreement.

Fees and disbursements of Class Counsel referred to in paragraph 15 shall be
approved by the Court on a quarterly basis. Any amount remaining in trust, including
interest, after all such legal services have been completed and fees and disbursements
approved shall be transferred by Class Counsel to the McLean Day Schools
Settlement Corporation, to be used for Legacy Projects or as may be ordered by the
Court.
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NOTICE OF SETTLEMENT APPROVAL

17. Notice in the manner attached hereto as Schedule “[x}]” shall be given of this
judgment, the approval of the Settlement Agreement, the opt out period and the ;
claims period by the commencement of the Notice Plan attached as Schedule “[x]”
of the Settlement Agreement, at the expense of Canada.

18.  This Court may issue such further and ancillary orders, from time to time, as are

necessary to implement and enforce the provisions of the Settlement Agreement and
this Order.

REPORTING TO THE COURT

19.  Class Counsel shall report back to the Court on the administration of the Settlement
Agreement at reasonable intervals not less than semi-annually, as requested by the
Court and upon the completion of the administration of the Settlement Agreement.
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SCHEDULE H

OPT OUT FORM

INDIAN DAY SCHOOL LITIGATION

This is not a claim form. This is an Opt Out Form. If you submit this document, you will be excluded
from the Day School settlement; however, you will retain your rights to independently sue Canada for
harms you experienced while attending a Federal Indian Day School.

For more information - on the proposed settlement, please visit
https://ca.gowlingwlg.com/dayschoolclassaction/. :

This form must be received by Class Counsel or postmarked no later than [date]

Opt Out forms may be submitted in one of two ways:

1. By email to www.dayschools‘@gowlingwlg.com. Please fill out the enclosed pages, scan the
document in its entirety, and include the Form as an attachment.

2. By mail to:
Day School Opt Out

clo
[ Claims Administrator]

To be effective as an election to opt out, this\Form must be completed, signed and sent, as out!ined
above, no later than [date], 2019. If this form is not postmarked or received by this date, you will be
part of this class action and may be eligible for compensation under the Settlement Agreement.

The consequences of returning this Opt-Out Form are explained in the Notice of Settlement Approval.
If you have questions about using or completing this Form, please contact Class Counsel at the
information provided on Page 1.

THE INFORMATION CONTAINED IN THIS FORM WILL BE PROVIDED TO THE DEFENDANTS AND
CLAIMS ADMINISTRATOR. ALL INFORMATION PROVIDED WILL REMAIN CONFIDENTIAL
WITHIN THIS PROCEEDING.

Opt Out Form



| have read and understand the Notice materials and Settlement Agreement posted on the Day School
website, at www.indiandayschools.com. | understand that by checking the box below, | am indicating
my intention to OPT OUT of the class action related to Federal Indian Day Schools.

[ 1 [Ihereby optoutof the Day School class action
| understand that by opting out:

e | will not be a Class Member and will not be eligible to receive compensation under this
Settlement;

e | will retain my rights to independently sue Canada for any harms | experienced while attending
a Federal Indian Day School.

By signing this Form, | acknowledge that | have reviewed and understand the Notice materials published
online and in other formats. .

Date (mm/dd/yyyy) Signature (Class Member or Legal Representative)

Date (mm/dd/yyyy) Witness Signature

Witness Name (Print)

Class Member information:

LastName First Name Middle Initial . Date of Birth (mm/dd/yy)
Street Address

City Province/Territory : Postal Code

« ) : '

Phone Number Email Address

Day School Information:
Please provide the following information about the Day School(s) you attended.

2



Name of Day School(s)

Reserve Province/Territory

Year(s) of Attendance (yyyy or yyyy-yyyy)

~ Legal Representative (Estate Administrator or Guardian)
If you are completing this Form for yourself, please skip this section.

If you are completing this Form on behalf of a person under disability or an Estate, please fill out the
following information about yourself.

Last Name First Name Middle Initial Date of Birth (mm/dd/yyyy)
Street Address

City Province/Territory Postal Code

¢ ) )

Phone Number Email Address

Relationship to Class Member
Please attached a copy of the court order or other documents appointing you as guardian of property or
estate administrator and check the box below describing the Class Member’s status:

[ 1] A person under disability (include a copy of a continuing power of attorney for property, or
Certificate of statutory guardianship)

[ 1] Deceased (include a Certificate of Appointment as Estate Trustee) .

Date of death:
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SCHEDULE]

Request for Deadline Extension

INDIAN DAY SCHOOL LITIGATION

This is not a claim form. This form is for making a request to extend the Application Deadline.
You must submit this form either before you submit your Claims Form or together with your Claim Form.

For more information on applicable deadlines the proposed settlément, please' visit
https://ca.gowlingwlg.com/dayschoolclassaction/.

This Form may be submitted in one of two ways:

1. By email to www.dayschools@gowlingwlg.com. Please fill out the enclosed pages, scan the
document in its entirety, and include the Form as an attachment.

2. By mail to:
Exten3|on of Application Deadline

clo

[ Claims Administrator]

This Form must be completed, signed, and transmitted or sent; as outlmed above, ho later than [date].
If this Form is not postmarked or received by this date, you will not. be considered for compensation
under the Settlement Agreement. ‘

THE INFORMATION CONTAINED IN THIS FORM WILL BE PROVIDED TO THE DEFENDANTS AND
CLAIMS ADMINISTRATOR. ALL INFORMATION PROVIDED WILL REMAIN CONFIDENTIAL AND
BE SHARED ONLY FOR THE PURPOSES OF THIS PROCEEDING. -



Class Member Information:

Last Name First Name Middle Initial Date of Birth (mm/dd/yy)
Street Address

City _ Province/Territory Postal Code

C ) :

Phone Number Email Address

Reason fof beadline Extension Request:
Please check off the situation that most applies to you.
O0 Person Under Disability
O Undue Hardship
O Exceptional Circumstances

Please provide details about why you are making a request to extend the registration deadline:
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Legacy Fund Distribution Plan

McLean Day Schools Settlement Corporation

Under the Settlement Agreemeht the Parties have agreed that $200 million will
be paid by Canada to support commemoration events at the community level,
wellness/healing projects, “truth telling” events, and culture and language

restoration projects (Legacy Projects).

The monies will be paid by Canada to the McLean Day Schools Settlement
Corporation (the “Corporation”) to support (1) commemoration events, (2)
Wellhess/healing projects, and (3) the restoration of Indigenous Ianguages and
culture. Grants will be made from the Corporation to charities and not-for-profit
organizations in response to proposals. Where possible and appropriate,
organizations at the community level will carry out the delivery of Legacy Projects
in order to make the benefit of such proposals available for survivors and their
families. Where appropriate, the Corporation ‘itsélf may -host national and
community commemoration events fo engage the Canadian public and provide
education about the legacy of Day Schools and the experiences of former

students and their families, including individual “truth telling” opportunities.

The Corporation will be incorporated pursuant to the Canada Not-For-Profit
Corporations Act to be established prior to the date of settlemént approval. The
Corporation will have 5 Directors approved by the parties. The Corporation will
have a small administrative staff and will retain financial consultants to provide
investment advice. The expenses of the Corporation will be funded from

investment income. It is anticipated that the Corporation will be wound up after



the funds have been distributed, anticipated to have been completed over a 7 to
8 year period.

Advisory Committee
The Directors will have the guidance of an Advisory Committee (9 to 12 members)
representative of Indigenous survivors and their families. This Advisory

Committee will be appointed by the Directors when the Corporatibn is established.

It is anticipated that the Advisory Committee will advise on guidelines and
procedures for the selection of organizations that apply for grants and will assist
with supporting Legacy Projects at the community level. The Advisory Committee

will meet with the Directors not less than twice a year.

Distribution Plan
1) $40 million will be disbursed by the Corporation for commemoration
activities to be held as soon as possible after the Implementation Date,
particularly by organizations at the Commun.ityllye\'/e'l. Any funds remaining

after 18 months will be transferred to the progrérﬁs described below.

2) $40 million will be disbursed by the Corporation to support the preservation
and teaching of Indigenous languages and culture. These funds will be
disbursed over a five year period to charities and not-for-profit organizations

on the basis of proposals submitted.

3) The balance of the funds will be disbursed by the Corporation to charities
and other not-for-profit organizations to support wellness/healing programs

across Canada, particulérly at the community level. The Parties believe that
2



wellness/healing programs, in order to be truly effective, should continue for
several years... “the 7 stages of healing”. These funds are expected to be

disbursed over a seven year period, as above.

The Distribution Plan is open to modification by the Directors after
consulting with the Advisory Committee. However, no funds may be used
for other than the designated purposes set out in the Articles of

Incorporation without the approval of the Federal Court.

It is anticipated that the Corporation will receive and invest compensation
funds, as specified more particularly in the Settlement Agreement, to be
invested by the Corporation until required by the Claims Administrator. Such
compensation funds will be held in separate accounts and may not be used
for Legacy Projects unless specifically permitted by the Settlement

Agreement.

The Legacy Fund may receive édditional vf}qnds, pursuant to specific
provisions of the Settlement Agreement, aft.er' d'is'tribuﬁdn has been made.
to survivors under the Claims Process. Any additional funds received shall
be applied by the Directors to Legacy Projects in accordance with the

selection criteria applied to the Legacy Fund.
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